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(4) Official time, not to exceed eight 
hours, will be provided to the indi-
vidual to prepare a response to the 
charge. 

(5) The educator may elect to have a 
representative and shall furnish the 
identity of any representative to the 
ASE or AEPA. The ASE or AEPA may 
disallow, as an employee representa-
tive, any individual whose activities as 
a representative would cause a conflict 
of interest or position, or an employee 
whose release from his or her official 
position would give rise to unreason-
able costs to the Government, or when 
priority work assignment precludes his 
or her release from official duties. The 
terms of any applicable collective bar-
gaining agreement and 5 U.S.C. 
7114(a)(5) shall govern representation of 
employees in an exclusive bargaining 
unit. 

(6) The individual has a right to a 
final decision made by the appropriate 
level of supervision. 

(7) The individual has a right to ap-
peal the final decision and have the 
merits of the case reviewed by a De-
partmental official not previously in-
volved in the case. This right includes 
entitlement to a hearing upon request 
under procedures in accordance with 
the requirements of due process under 
section 1131(e)(1)(B) of Pub. L. 95–561. 

(e) School board action. (1) The appro-
priate school board shall be notified as 
soon as possible, but in no case later 
than 10 calendar days from the date of 
issue of the notice of intent to dis-
charge. 

(2) The appropriate school board, 
under any uniform procedure as it may 
adopt, may issue a formal written cer-
tification to the school supervisor, 
ASE, or AEPA either approving or dis-
approving the discharge before the ex-
piration of the notice period and before 
actual discharge. Failure to respond 
before the expiration of the notice pe-
riod will have the effect of approving 
the discharge. 

(3) The school supervisor initiating a 
discharge action may appeal the 
board’s determination to the ASE or 
AEPA within 10 calendar days of re-
ceipt of the board’s notice. The ASE or 
AEPA initiating a discharge may ap-
peal the board’s determination to the 
Director within 10 calendar days of re-

ceipt of the board’s notice. Within 20 
calendar days following the receipt of 
an appeal, the reviewing official may, 
for good cause, reverse the school 
board’s determination by a notice in 
writing to the board. Failure to act 
within 20 calendar days shall have the 
effect of approving the board’s deter-
mination. 

(f) School board recommendations for 
discharge. School boards may rec-
ommend in writing to school super-
visors, ASE’s, or AEPA’s, and the Di-
rector that individuals in the edu-
cation program be discharged. These 
written recommendations may follow 
any procedures formally established in-
ternally by the school board or tribal 
government. However, the written rec-
ommendations must contain specific 
causes or complaints that may be 
verified or established by investigation 
of factual situations. The official re-
ceiving a board recommendation for 
discharge of an individual shall ac-
knowledge the recommendation in 
writing within 10 calendar days of re-
ceipt and proceed with a fact finding 
investigation. The official who finally 
disposes of the recommendation shall 
notify the school board of the disposi-
tion in writing within 60 calendar days 
of initiation of the fact finding inves-
tigation.

§ 38.10 Conditions of employment of 
educators. 

(a) Supervision not delegated to school 
boards. School boards may not direct, 
control, or interrupt the day-to-day ac-
tivities of BIA employees carrying out 
Bureau-operated education programs. 

(b) Employee handbook. Employee 
handbook and recruiting guides shall 
be developed by each local school or 
agency to provide specific information 
regarding: 

(1) The working and hiring conditions 
for various tribal jurisdictions and Bu-
reau locations; 

(2) The need for all education per-
sonnel to adapt to local situations; and 

(3) The requirement of all education 
personnel to comply with and support 
duly adopted school board policies, in-
cluding those relating to tribal culture 
or language. 

(c) Contract renewal notification. Em-
ployees will be notified 60 calendar 
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days before the end of the school term 
of the intent to renew or not renew 
their contract. If an individual’s con-
tract is to be renewed, the individual 
must agree in writing to serve for the 
next school term. This agreement must 
be received within 14 calendar days of 
the date of the notice in order to com-
plete the contract renewal. If this 
agreement is not received by the four-
teenth day, the employee has volun-
tarily forfeited his or her right to con-
tinuing employment. If an individual 
agrees to serve for the next school 
term and fails to report for duty at the 
beginning of the next school term, the 
contract will be terminated and the in-
dividual’s future appointment will be 
subject to the restriction in § 38.7(k) of 
this part. 

(d) Dual compensation. An employee 
accepting a renewal of a school term 
contract may be appointed to another 
Federal position during the school re-
cess period without regard to the dual 
compensation regulations in 5 U.S.C. 
5533. 

(e) Discrimination complaints. Equal 
Employment Opportunity (EEO) proce-
dures established under 29 CFR part 
1613 are applicable to contract employ-
ees under this part. It is the policy of 
the BIA that all employees and appli-
cants for employment shall be treated 
equally when considered for employ-
ment or benefits of employment, re-
gardless of race, color, sex, religion, 
national origin, age, or mental or phys-
ical health (handicap), within the pa-
rameters of Indian preference. 

(f) Grievance procedures. The Director 
shall publish in 62 BIAM procedures for 
the rapid and equitable resolution of 
grievances. In locations and for posi-
tions covered by an exclusive bar-
gaining agreement, the negotiated 
grievance procedure is the exclusive 
avenue of redress for all matters within 
the scope of the negotiated grievance 
procedure. 

(g) Performance evaluation. The min-
imum number of times a supervisor 
shall meet with an employee to discuss 
performance and suggest improve-
ments shall be once every three 
months for the educator’s first year at 
a school or Agency, and twice annually 
thereafter during the school term.

§ 38.11 Length of the regular school 
term. 

The length of the regular school term 
shall be at least 180 student instruc-
tional days, unless a waiver has been 
granted under the provisions of 25 CFR 
36.61.

§ 38.12 Leave system for education 
personnel. 

(a) Full-time school-term employees. 
Employees on a full-time school-term 
contract are authorized the following 
types of leave: 

(1) Personal leave. A school-term em-
ployee will receive 28 hours of personal 
leave to be used for personal reasons 
and 12 hours of emergency leave. This 
leave only accrues provided the length 
of the contract exceeds 24 weeks. 

(i) The school-term employee will re-
quest the use of this leave in advance 
when it is for personal use or personal 
business (e.g., going to the bank, etc.). 
When this leave is requested for emer-
gency purposes (e.g., death in imme-
diate family), it will be requested im-
mediately after the emergency is 
known, if possible, by the employee 
and before leave is taken or as soon as 
the supervisor reports to work on the 
official work day. 

(ii) Final approval rests with the su-
pervisor. This leave shall be taken only 
during the school term. No compensa-
tion for or carryover of unused leave is 
authorized. 

(2) Sick leave. Sick leave is an absence 
approved by the supervisor for inca-
pacity from duty due to injury or ill-
ness, not related to or incurred on-the-
job and not covered by the Federal Em-
ployee’s Compensation Act Regula-
tions. Medical and dental appointments 
may be included under this part. How-
ever, whenever possible, medical and 
dental appointments should be sched-
uled after instructional time. 

(i) Sick leave shall accrue at the rate 
of four hours each biweekly pay period 
in pay status during the term of the 
contract; and no precredit or advance 
of sick leave is authorized. 

(ii) Accumulated sick leave at the 
time of separation will be recredited to 
an educator who is reemployed within 
three years of separation. 

(3) School vacation. School term em-
ployees may receive up to 136 hours of 
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