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§89.34 Tentative form of contract.

The principal officer of any one of
the Choctaw, Cherokee, Creek, Semi-
nole, and Chickasaw Tribes may, if he
desires, obtain a tentative form of con-
tract by written application to the of-
fice of the appropriate Agency Super-
intendent. Requests for forms for an
attorney contract should include a
statement reciting whether the attor-
ney is desired as a general legal coun-
sel in connection with the business of
the tribe or as counsel in respect to
specific problems on which legal coun-
sel is desired, or specific matters re-
quiring representation in court or be-
fore committees of Congress and the
Departments of Government. Requests
for forms for technical service con-
tracts should include a statement of
the particular type of service required
and the purpose for which it is needed.
The anticipated term of each proposed
contract should be stated.

[37 FR 10440, May 23, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982]

§89.35

The contract should be executed in
quintuplet, and all copies of it shall be
transmitted by the Superintendent to
the Area Director.

Execution in quintuplet.

[37 FR 10440, May 23, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982]

PAYMENT OF TRIBAL ATTORNEY FEES
WITH APPROPRIATED FUNDS

SOURCE: 48 FR 3969, Jan. 28, 1983, unless
otherwise noted.

§89.40 General policy.

In ordinary circumstances, legal
services with respect to trust resources
are provided for Indian tribe(s):

(a) By private counsel employed by
tribes when such tribe is financially
able and elects to do so, or

(b) By the United States as trustee
through the Office of the Solicitor and/
or the Department of Justice.

It is the policy of the Department of
the Interior not to use federally appro-
priated funds to pay for private counsel
to represent Indian tribes. Exceptions
to that policy are listed in §89.41 of
this part.

§89.41

§89.41 Exceptions to policy.

The Assistant Secretary—Indian Af-
fairs upon concurrence of the Solicitor
and receipt of a recommendation as
provided by §89.43 may, in his/her dis-
cretion, authorize the direct or indirect
expenditure of appropriated funds to
pay reasonable attorney’s fees in order
to permit an Indian tribe to secure pri-
vate legal representation in the fol-
lowing circumstances:

(a) When a tribe determines it nec-
essary to bring a court action or to de-
fend itself to protect its trust re-
sources, rights claimed under a treaty,
agreement, executive order, or statute,
or its governmental powers and the At-
torney General refuses assistance or
advises that assistance is not otherwise
available (Comptroller General’s Opin-
ion B-114868, December 6, 1976).

(b) When a tribe determines it nec-
essary to institute or to defend itself in
an administrative proceeding to pro-
tect its trust resources, rights claimed
under a treaty, agreement, executive
order, or statute, or to protect its gov-
ernmental powers and the Solicitor is
unable to provide representation due to
a conflict of interest or other reasons.

(c) When a tribe determines legal as-
sistance necessary, other than for liti-
gation, pursuant to a contract exe-
cuted under Pub. L. 93-638 and the So-
licitor has determined that the services
of his office are not available.

(d) When a tribe determines it crit-
ical, and the Assistant Secretary—In-
dian Affairs finds the concerns of the
tribe to have merit after consultation
with and the advice of the Solicitor, to
intervene, in a lawsuit being handled
by the Justice Department or in an ad-
ministrative proceeding being handled
by the Solicitor because the respon-
sible Government Attorney refuses ei-
ther to exclude or to include some
facet of the suit or proceedings which
the tribe claims renders such legal rep-
resentation completely inadequate to
protect or in contravention of the
rights and interests of the tribe. Prior
to consulting with and advising the As-
sistant Secretary—Indian Affairs, in a
lawsuit being handled by the Justice
Department, the Solicitor shall seek
the comments and advice of the Attor-
ney General.
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§89.42

(e) When a tribe determines, and the
Assistant Secretary—Indian Affairs,
after consultation with the Solicitor
concurs, that a substantial possibility
of a negotiated settlement or agree-
ment exists.

(f) Payment of fees will not be al-
lowed if such payment was not author-
ized before services were performed.

(g9) This rule applies to expenditure of
appropriated Federal funds and not a
tribe’s own funds on deposit in the U.S.
Treasury.

§89.42

The following factors are to be con-
sidered in determining whether funds
should be paid to provide private legal
representation for a tribe.

(a) The merits of the legal position
which the tribe asserts. Greater weight
will be given to those cases where the
tribe’s legal argument is deemed par-
ticularly meritorious than to those
cases where the tribe’s position, al-
though not entirely without merit,
may be relatively weak;

(b) The ability of the tribe to pay all
or a part of its legal expenses out of its
own funds. A review of the tribe’s fi-
nancial resources under this subsection
will include an examination of the
tribe’s total expenditures to determine
whether its expenditures for other pur-
poses comport with the asserted impor-
tance of the case for which it seeks
funds;

(c) Whether the question the tribe
seeks to litigate is being litigated in
another case by another tribe;

(d) Whether, as a matter of strategy,
the issues the tribe seeks to litigate
could be more satisfactorily resolved in
another forum, in a different factual
context, or a different time; and

(e) Whether the issue should be liti-
gated at all in preference to a legisla-
tive or other solution.

Factors to be considered.

§89.43 Procedures.

The information collection require-
ments contained in this section do not
require approval by the Office of Man-
agement and Budget under 44 U.S.C.
3051 et seq., because it is anticipated
there will be fewer than 10 respondents
annually.

(@) A tribe or other organization
seeking funds under §89.41 shall submit

25 CFR Ch. | (4-1-03 Edition)

a written request through the Agency
Superintendent and the Area Director,
including

(1) A detailed statement describing
the nature and scope of the problems
for which legal services are sought;

(2) A statement of the terms, includ-
ing total anticipated costs, of the re-
quested legal services contract;

(3) A current financial statement and
a statement that the tribe does not
possess sufficient tribal funds or assets
to pay for all or a part of the legal
services sought; and

(4) A statement of why the matter
must be handled by a private attorney
as opposed to Department of Justice or
Department of Interior attorneys.

All requests shall be considered by a
committee consisting of the Deputy
Assistant Secretary—Indian Affairs
(Policy), or his delegate, the Director
of the Office of Trust Responsibilities
in BIA or his delegate, and the Asso-
ciate Solicitor—Indian Affairs or his
delegate.

(b) If two of the three committee
members recommend approval of a
tribe’s request, the request, along with
the committee’s recommendation,
shall be submitted to the Assistant
Secretary for final determination after
consultation with and the advice of the
Solicitor. The committee’s rec-
ommendation  shall indicate  the
amount of funds recommended to assist
the tribe, the hourly rate allowed, the
maximum amount permitted to be ex-
pended in the recommended action and
the tribal contributions, if any. The
Assistant Secretary shall approve the
request only with the concurrence of
the Solicitor.

(c) The requirements imposed by this
policy are supplementary to those con-
tained in all existing regulations deal-
ing with attorney contracts with In-
dian tribes and, in particular, those
contained in parts 88 and 89 of this
title.

PART 90—ELECTION OF OFFICERS
OF THE OSAGE TRIBE

GENERAL

Sec.
90.1 Definitions.
90.2 Statutory provisions.
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