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June 15, 1963, and the trustee converts the in-
dividual insurance contract on F’s life to a
life annuity which is distributed to him. The
life annuity issued on F’s life must be non-
transferable in order to satisfy the require-
ments of section 401(g) and this section.

[T.D. 6675, 28 FR 10122, Sept. 17, 1963]

§1.401-10 Definitions relating to plans
covering self-employed individuals.

(a) In general. (1) Certain self-em-
ployed individuals may be covered by a
qualified pension, annuity, or profit-
sharing plan for taxable years begin-
ning after December 31, 1962. This sec-
tion contains definitions relating to
plans covering self-employed individ-
uals. The provisions of §§1.401-1
through 1.401-9, relating to require-
ments which are applicable to all
qualified plans, are also generally ap-
plicable to any plan covering a self-em-
ployed individual. However, in addition
to such requirements, any plan cov-
ering a self-employed individual is sub-
ject to the rules contained in §§1.401-11
through 1.401-13. Section 1.401-11 con-
tains general rules which are applica-
ble to any plan covering a self-em-
ployed individual who is an employee
within the meaning of paragraph (b) of
this section. Section 1.401-12 contains
special rules which are applicable to
plans covering self-employed individ-
uals when one or more of such individ-
uals is an owner-employee within the
meaning of paragraph (d) of this sec-
tion. Section 1.401-13 contains rules re-
lating to excess contributions by, or
for, an owner-employee. The provisions
of this section and of §§1.401-11 through
1.401-13 are applicable to taxable years
beginning after December 31, 1962.

(2) A self-employed individual is cov-
ered under a qualified plan during the
period beginning with the date a con-
tribution is first made by, or for, him
under the qualified plan and ending
when there are no longer funds under
the plan which can be used to provide
him or his beneficiaries with benefits.

(b) Treatment of a self-employed indi-
vidual as an employee. (1) For purposes
of section 401, a self-employed indi-
vidual who receives earned income
from an employer during a taxable
year of such employer beginning after
December 31, 1962, shall be considered
an employee of such employer for such
taxable year. Moreover, such an indi-

29

§1.401-10

vidual will be considered an employee
for a taxable year if he would otherwise
be treated as an employee but for the
fact that the employer did not have net
profits for that taxable year. Accord-
ingly, the employer may cover such an
individual under a qualified plan dur-
ing years of the plan beginning with or
within a taxable year of the employer
beginning after December 31, 1962.

(2) If a self-employed individual is en-
gaged in more than one trade or busi-
ness, each such trade or business shall
be considered a separate employer for
purposes of applying the provisions of
sections 401 through 404 to such indi-
vidual. Thus, if a qualified plan is es-
tablished for one trade or business but
not the others, the individual will be
considered an employee only if he re-
ceived earned income with respect to
such trade or business and only the
amount of such earned income derived
from that trade or business shall be
taken into account for purposes of the
qualified plan.

(3)(1) The term employee, for purposes
of section 401, does not include a self-
employed individual when the term
‘“‘common-law’” employee is used or
when the context otherwise requires
that the term ‘‘employee’ does not in-
clude a self-employed individual. The
term ‘‘common- law’’ employee also in-
cludes an individual who is treated as
an employee for purposes of section 401
by reason of the provisions of section
7701(a)(20), relating to the treatment of
certain full-time life insurance sales-
men as employees. Furthermore, an in-
dividual who is a common-law em-
ployee is not a self-employed indi-
vidual with respect to income attrib-
utable to such employment, even
though such income constitutes net
earnings from self-employment as de-
fined in section 1402(a). Thus, for exam-
ple, a minister who is a common-law
employee is not a self-employed indi-
vidual with respect to income attrib-
utable to such employment, even
though such income constitutes net
earnings from self-employment as de-
fined in section 1402(a).

(ii) An individual may be treated as
an employee within the meaning of sec-
tion 401(c)(1) of one employer even
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though such individual is also a com-
mon-law employee of another em-
ployer. For example, an attorney who
is a common-law employee of a cor-
poration and who, in the evenings
maintains an office in which he prac-
tices law as a self-employed individual
is an employee within the meaning of
section 401(c)(1) with respect to the law
practice. This example would not be al-
tered by the fact that the corporation
maintained a qualified plan under
which the attorney is benefited as a
common-law employee.

(4) For the purpose of determining
whether an employee within the mean-
ing of section 401(c)(1) satisfies the re-
quirements for eligibility under a
qualified plan established by an em-
ployer, such an employer may take
into account past services rendered by
such an employee both as a self-em-
ployed individual and as a common-law
employee if past services rendered by
other employees, including common-
law employees, are similarly taken
into account. However, an employer
cannot take into account only past
services rendered by employees within
the meaning of section 401(c)(1) if past
services rendered to such employer by
individuals who are, or were, common-
law employees are not taken into ac-
count. Past service as described in this
subparagraph may be taken into ac-
count for the purpose of determining
whether an individual who is, or was,
an employee within the meaning of sec-
tion 401(c)(1) satisfies the requirements
for eligibility even if such service was
rendered prior to January 1, 1963. On
the other hand, past service cannot be
taken into account for purposes of de-
termining the contributions which may
be made on such an individual’s behalf
under a qualified plan.

(c) Definition of earned income—(1)
General rule. For purposes of section 401
and the regulations thereunder,
“‘earned income’’ means, in general,
net earnings from self-employment (as
defined in section 1402(a)) to the extent
such net earnings constitute compensa-
tion for personal services actually ren-
dered within the meaning of section
911(b).

(2) Net earnings from self-employment.
(i) The computation of the net earnings
from self-employment shall be made in
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accordance with the provisions of sec-
tion 1402(a) and the regulations there-
under, with the modifications and ex-
ceptions described in subdivisions (ii)
through (iv) of this subparagraph.
Thus, an individual may have net earn-
ings from self-employment, as defined
in section 1402(a), even though such in-
dividual does not have self-employ-
ment income, as defined in section
1402(b), and, therefore, is not subject to
the tax on self-employment income im-
posed by section 1401.

(ii) Items which are not included in
gross income for purposes of chapter 1
of the Code and the deductions prop-
erly attributable to such items must be
excluded from the computation of net
earnings from self-employment even
though the provisions of section 1402(a)
specifically require the inclusion of
such items. For example, if an indi-
vidual is a resident of Puerto Rico, so
much of his net earnings from self-em-
ployment as are excluded from gross
income under section 933 must not be
taken into account in computing his
net earnings from self-employment
which are earned income for purposes
of section 401.

(iii) In computing net earnings from
self-employment for the purpose of de-
termining earned income, a self-em-
ployed individual may disregard only
deductions for contributions made on
his own behalf under a qualified plan.
However, such computation must take
into account the deduction allowed by
section 404 or 405 for contributions
under a qualified plan on behalf of the
common-law employees of the trade or
business.

(iv) For purposes of determining
whether an individual has net earnings
from self-employment and, thus,
whether he is an employee within the
meaning of section 401(c)(1), the excep-
tions in section 1402(c) (4) and (5) shall
not apply. Thus, certain ministers, cer-
tain members of religious orders, doc-
tors of medicine, and Christian Science
practitioners are treated for purposes
of section 401 as being engaged in a
trade or business from which net earn-
ings from self-employment are derived.
In addition, the exceptions in section
1402(c)(2) shall not apply in the case of
any individual who is treated as an em-
ployee under section 3121(d)(3) (A), (C),
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or (D). Therefore, such individuals are
treated, for purposes of section 401, as
being engaged in a trade or business
from which net earnings from self-em-
ployment may be derived.

(38) Compensation for personal services
actually rendered. (i) For purposes of
section 401, the term ‘‘earned income”’
includes only that portion of an indi-
vidual’s net earnings from self-employ-
ment which constitutes earned income
as defined in section 911(b) and the reg-
ulations thereunder. Thus, such term
includes only professional fees and
other amounts received as compensa-
tion for personal services actually ren-
dered by the individual. There is ex-
cluded from ‘‘earned income’ the
amount of any item of income, and any
deduction properly attributable to such
item, if such amount is not received as
compensation for personal services ac-
tually rendered. Therefore, an indi-
vidual who renders no personal services
has no ‘‘earned income’ even though
such an individual may have net earn-
ings from self-employment from a
trade or business.

(ii) If a self-employed individual is
engaged in a trade or business in which
capital is a material income-producing
factor, then, under section 911(b), his
earned income is only that portion of
the net profits from the trade or busi-
ness which constitutes a reasonable al-
lowance as compensation for personal
services actually rendered. However,
such individual’s earned income cannot
exceed 30 percent of the net profits of
such trade or business. The net profits
of the trade or business is not nec-
essarily the same as the net earnings
from self-employment derived from
such trade or business.

(4) Minimum earned income when both
personal services and capital are material
income-producing factors. (i) If a self-em-
ployed individual renders personal
services on a full-time, or substantially
full-time, basis to only one trade or
business, and if with respect to such
trade or business capital is a material
income-producing factor, then the
amount of such individual’s earned in-
come from the trade or business is con-
sidered to be not less than so much of
his share in the net profits of such
trade or business as does not exceed
$2,500.
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(ii) If a self-employed individual ren-
ders substantial personal services to
more than one trade or business, and if
with respect to all such trades or busi-
nesses such self-employed individual
actually renders personal services on a
full-time, or substantially full-time,
basis, then the earned income of the
self-employed individual from trades or
businesses for which he renders sub-
stantial personal services and in which
both personal services and capital are
material income-producing factors is
considered to be not less than—

(A) So much of such individual’s
share of the net profits from all trades
or businesses in which he renders sub-
stantial personal services as does not
exceed $2,500, reduced by.

(B) Such individual’s share of the net

profits of any trade or business in
which only personal services is a mate-
rial income-producing factor.
However, in no event shall the share of
the net profits of any trade or business
in which capital is a material income-
producing factor be reduced below the
amount which would, without regard
to the provisions of this subdivision, be
treated as the earned income derived
from such trade or business under sec-
tion 911(b). In making the computation
required by this subdivision, any trade
or business with respect to which the
individual renders substantial personal
services shall be taken into account ir-
respective of whether a qualified plan
has been established by such trade or
business.

(iii) If the provisions of subdivision
(ii) of this subparagraph apply in deter-
mining the earned income of a self-em-
ployed individual, and such individual
is engaged in two or more trades or
businesses in which capital and per-
sonal services are material income-pro-
ducing factors, then the total amount
treated as the earned income shall be
allocated to each such trade or busi-
ness for which he performs substantial
personal services in the same propor-
tion as his share of net profits from
each such trade or business bears to his
share of the total net profits from all
such trades or businesses. Thus, in such
case, the amount of earned income at-
tributable to any such trade or busi-
ness is computed by multiplying the
total earned income as determined
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under subdivision (ii) of this subpara-
graph by the individual’s net profits
from such trade or business and divid-
ing that product by the individual’s
total net profits from all such trades or
businesses.

(iv) For purposes of this subpara-
graph, the determination of whether an
individual renders personal services on
a full-time, or substantially full-time,
basis is to be made with regard to the
aggregate of the trades and businesses
with respect to which the employee
renders substantial personal services as
a common-law employee or as a self-
employed individual. However, for all
other purposes in applying the rules of
this subparagraph, a trade or business
with respect to which an individual is a
common-law employee shall be dis-
regarded.

(d) Definition of owner-employee. For
purposes of section 401 and the regula-
tions thereunder, the term ‘‘owner-em-
ployee’” means a proprietor of a propri-
etorship, or, in the case of a partner-
ship, a partner who owns either more
than 10 percent of the capital interest,
or more than 10 percent of the profits
interest, of the partnership. Thus, an
individual who owns only 2 percent of
the profits interest but 11 percent of
the capital interest of a partnership is
an owner-employee. A partner’s inter-
est in the profits and the capital of the
partnership shall be determined by the
partnership agreement. In the absence
of any provision regarding the sharing
of profits, the interest in profits of the
partners will be determined in the
same manner as their distributive
shares of partnership taxable income.
However, a guaranteed payment (as de-
scribed in section 707(c)) is not consid-
ered a distributive share of partnership
income for such purpose. See section
704(b), relating to the determination of
the distributive share by the income or
loss ratio, and the regulations there-
under. In the absence of a provision in
the partnership agreement, a partner’s
capital interest in a partnership shall
be determined on the basis of his inter-
est in the assets of the partnership
which would be distributable to such
partner upon his withdrawal from the
partnership, or upon liquidation of the
partnership, whichever is the greater.
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(e) Definition of employer. (1) For pur-
poses of section 401, a sole proprietor is
considered to be his own employer, and
the partnership is considered to be the
employer of each of the partners. Thus,
an individual partner is not an em-
ployer who may establish a qualified
plan with respect to his services to the
partnership.

(2) Regardless of the provision of
local law, a partnership is deemed, for
purposes of section 401, to be con-
tinuing until such time as it is termi-
nated within the meaning of section
708, relating to the continuation of a
partnership.

[T.D. 6675, 28 FR 10123, Sept. 17, 1963]

§1.401-11 General rules relating to
plans covering self-employed indi-
viduals.

(a) Introduction. This section provides
certain rules which supplement, and
modify, the rules of §§1.401-1 through
1.401-9 in the case of a qualified pen-
sion, annuity, or profit-sharing plan
which covers a self-employed indi-
vidual who is an employee within the
meaning of section 401(c)(1). The provi-
sions of this section apply to taxable
yvears beginning after December 31,
1962. Except as otherwise provided,
paragraphs (b) through (m) of this sec-
tion apply to taxable years beginning
after December 31, 1962. Paragraph (n)
of this section applies to plan years de-
termined in accordance with paragraph
(n)(1) of this section.

(b) General rules. (1) If the amount of
employer contributions for common-
law employees covered under a quali-
fied plan is related to the earned in-
come (as defined in section 401(c)(2)) of
a self-employed individual, or group of
self-employed individuals, such a plan
is a profit-sharing plan (as described in
paragraph (b)(1)(ii) of §1.401-1) since
earned income is dependent upon the
profits of the trade or business with re-
spect to which the plan is established.
Thus, for example, a plan, which pro-
vides that the employer will contribute
10 percent of the earned income of a
self-employed individual but no more
than $2,500, and that the employer con-
tribution on behalf of common-law em-
ployees shall be the same percentage of
their salaries as the contribution on
behalf of the self-employed individual



