Department of Justice

employment with the federal govern-
ment;

(2) 1t is otherwise determined by the
Department that it is not in the inter-
est of the United States to provide rep-
resentation to the employee.

(©)(1) The Department of Justice may
indemnify the defendant Department of
Justice employee for any verdict, judg-
ment, or other monetary award which
is rendered against such employee, pro-
vided that the conduct giving rise to
the verdict, judgment, or award was
taken within the scope of employment
and that such indemnification is in the
interest of the United States, as deter-
mined by the Attorney General or his
designee.

(2) The Department of Justice may
settle or compromise a personal dam-
ages claim against a Department of
Justice employee by the payment of
available funds, at any time, provided
the alleged conduct giving rise to the
personal damages claim was taken
within the scope of employment and
that such settlement or compromise is
in the interest of the United States, as
determined by the Attorney General or
his designee.

(3) Absent exceptional circumstances
as determined by the Attorney General
or his designee, the Department will
not entertain a request either to agree
to indemnify or to settle a personal
damages claim before entry of an ad-
verse verdict, judgment, or award.

(4) The Department of Justice em-
ployee may request indemnification to
satisfy a verdict, judgment, or award
entered against the employee. The em-
ployee shall submit a written request,
with appropriate documentation in-
cluding copies of the verdict, judg-
ment, award, or settlement proposal if
on appeal, to the head of his employing
component, who shall thereupon sub-
mit to the appropriate Assistant Attor-
ney General, in a timely manner, a rec-
ommended disposition of the request.
Where appropriate, the Assistant At-
torney General shall seek the views of
the U.S. Attorney; in all such cases the
Civil Division shall be consulted. The
Assistant Attorney General shall for-
ward the request, the employing com-
ponent’s recommendation, and the As-
sistant  Attorney  General’s rec-
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ommendation to the Attorney General
for decision.

(5) Any payment under this section
either to indemnify a Department of
Justice employee or to settle a per-
sonal damages claim shall be contin-
gent upon the availability of appro-
priated funds of the employing compo-
nent of the Department of Justice.

[Order No. 970-82, 47 FR 8172, Feb. 25, 1982, as
amended at Order No. 1139-86, 51 FR 27022,
July 29, 1986; Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.16 Representation of Federal em-
ployees by private counsel at Fed-
eral expense.

(a) Representation by private counsel
at federal expense or reimbursement of
private counsel fees is subject to the
availability of funds and may be pro-
vided to a federal employee only in the
instances described in §50.15(a) (4), (7),
(10), and (11), and in appropriate cir-
cumstances, for the purposes set forth
in §50.15(a)(2).

(b) To ensure uniformity in retention
and reimbursement procedures among
the litigating divisions, the Civil Divi-
sion shall be responsible for estab-
lishing procedures for the retention of
private counsel and the reimbursement
to an employee of private counsel fees,
including the setting of fee schedules.
In all instances where a litigating divi-
sion decides to retain private counsel
or to provide reimbursement of private
counsel fees under this section, the
Civil Division shall be consulted before
the retention or reimbursement is un-
dertaken.

(c) Where private counsel is provided,
the following procedures shall apply:

(1) While the Department of Justice
will generally defer to the employee’s
choice of counsel, the Department
must approve in advance any private
counsel to be retained under this sec-
tion. Where national security interests
may be involved, the Department of
Justice will consult with the agency
employing the federal defendant seek-
ing representation.

(2) Federal payments to private coun-
sel for an employee will cease if the
private counsel violates any of the
terms of the retention agreement or
the Department of Justice.
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(i) Decides to seek an indictment of,
or to file an information against, that
employee on a federal criminal charge
relating to the conduct concerning
which representation was undertaken;

(ii) Determines that the employee’s
actions do not reasonably appear to
have been performed within the scope
of his employment;

(iii) Resolves any conflict described
herein and tenders representation by
Department of Justice attorneys;

(iv) Determines that continued rep-
resentation is not in the interest of the
United States;

(v) Terminates the retainer with the
concurrence of the employee-client for
any reason.

(d) Where reimbursement is provided
for private counsel fees incurred by
employees, the following limitations
shall apply:

(1) Reimbursement shall be limited
to fees incurred for legal work that is
determined to be in the interest of the
United States. Reimbursement is not
available for legal work that advances
only the individual interests of the em-
ployee.

(2) Reimbursement shall not be pro-
vided if at any time the Attorney Gen-
eral or his designee determines that
the employee’s actions do not reason-
ably appear to have been performed
within the scope of his employment or
that representation is no longer in the
interest of the United States.

(3) Reimbursement shall not be pro-
vided for fees incurred during any pe-
riod of time for which representation
by Department of Justice attorneys
was tendered.

(4) Reimbursement shall not be pro-
vided if the United States decides to
seek an indictment of or to file an in-
formation against the employee seek-
ing reimbursement, on a criminal
charge relating to the conduct con-
cerning which representation was un-
dertaken.

[Order No. 970-82, 47 FR 8174, Feb. 25, 1982, as
amended by Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.17 Ex parte communications in in-
formal rulemaking proceedings.

In rulemaking proceedings subject
only to the procedural requirements of
5 U.S.C. 553:
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(a) A general prohibition applicable
to all offices, boards, bureaus and divi-
sions of the Department of Justice
against the receipt of private, ex parte
oral or written communications is un-
desirable, because it would deprive the
Department of the flexibility needed to
fashion rulemaking procedures appro-
priate to the issues involved, and would
introduce a degree of formality that
would, at least in most instances, re-
sult in procedures that are unduly
complicated, slow, and expensive, and,
at the same time, perhaps not condu-
cive to developing all relevant informa-
tion.

(b) All written communications from
outside the Department addressed to
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, and bu-
reaus, and divisions or their personnel
participating in the decision, should be
placed promptly in a file available for
public inspection.

(c) AIll oral communications from
outside the Department of significant
information or argument respecting
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, bureaus,
and divisions or their personnel par-
ticipating in the decision, should be
summarized in writing and placed
promptly in a file available for public
inspection.

(d) The Department may properly
withhold from the public files informa-
tion exempt from disclosure under 5
U.S.C. 552.

(e) The Department may conclude
that restrictions on ex parte commu-
nications in particular rulemaking pro-
ceedings are necessitated by consider-
ations of fairness or for other reasons.

[Order No. 801-78, 43 FR 43297, Sept. 25, 1978,
as amended at Order No. 1409-90, 55 FR 13130,
April 9, 1990]

§50.18 [Reserved]

§50.19 Procedures to be followed by
government attorneys prior to fil-
ing recusal or disqualification mo-
tions.

The determination to seek for any
reason the disqualification or recusal



