§68.42

the hearing or by reference in the Ad-
ministrative Law Judge’s decision, of
the matters so noticed, and shall be
given adequate opportunity to show
the contrary.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.42 In camera and protective or-
ders.

(a) Privileged communications. Upon
application of any person, the Adminis-
trative Law Judge may limit discovery
or introduction of evidence or enter
such protective or other orders as in
the Judge’s judgment may be con-
sistent with the objective of protecting
privileged communications and of pro-
tecting data and other material the
disclosure of which would unreasonably
prejudice a party, witness, or third
party.

(b) Classified or sensitive matter. (1)
Without limiting the discretion of the
Administrative Law Judge to give ef-
fect to any other applicable privilege,
it shall be proper for the Administra-
tive Law Judge to limit discovery or
introduction of evidence or to enter
such protective or other orders as in
the Judge’s judgment may be con-
sistent with the objective of preventing
undue disclosure of classified or sen-
sitive matter. When the Administra-
tive Law Judge determines that infor-
mation in documents containing sen-
sitive matter should be made available
the Judge may direct the producing
party to prepare an unclassified or non-
sensitive summary or extract of the
original. The summary or extract may
be admitted as evidence in the record.

(2) If the Administrative Law Judge
determines that this procedure is inad-
equate and that classified or otherwise
sensitive matter must form part of the
record in order to avoid prejudice to
any party, the Judge may so advise the
parties and provide an opportunity for
arrangements to permit a party or a
representative to have access to such
matter. Such arrangements may in-
clude obtaining security clearances or
giving counsel for a party access to
sensitive information and documents
subject to assurances against further
disclosure.

[Order No. 2203-99, 64 FR 7079, Feb. 12, 1999]
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§68.43 Exhibits.

(a) ldentification. All exhibits offered
in evidence shall be numbered and
marked with a designation identifying
the party or intervenor by whom the
exhibit is offered.

(b) Exchange of exhibits. When written
exhibits are offered in evidence, one
copy must be furnished to each of the
parties at the hearing, and two copies
to the Administrative Law Judge, un-
less the parties previously have been
furnished with copies or the Adminis-
trative Law Judge directs otherwise. If
the Administrative Law Judge has not
fixed a time for the exchange of exhib-
its, the parties shall exchange copies of
exhibits at the earliest practicable
time, preferably before the hearing or,
at the latest, at the commencement of
the hearing.

(c) Substitution of copies for original
exhibits. The Administrative Law Judge
may permit a party to withdraw origi-
nal documents offered in evidence and
substitute true copies in lieu thereof.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991,
and amended by Order No. 1635-92, 57 FR
57672, Dec. 7, 1992]

§68.44 Records in other proceedings.

In case any portion of the record in
any other proceeding or civil or crimi-
nal action is offered in evidence, a true
copy of such portion shall be presented
for the record in the form of an exhibit
unless the Administrative Law Judge
directs otherwise.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.45 Designation of parts of docu-
ments.

Where relevant and material matter
offered in evidence is embraced in a
document containing other matter not
material or relevant and not intended
to be put in evidence, the participant
offering the same shall plainly des-
ignate the matter so offered, segre-
gating and excluding insofar as prac-
ticable the immaterial or irrelevant
parts. If other matter in such docu-
ment is in such bulk or extent as would
necessarily encumber the record, such
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document will not be received in evi-
dence, but may be marked for identi-
fication, and if properly authenticated,
the relevant and material parts thereof
may be read into the record, or if the
Administrative Law Judge so directs, a
true copy of such matter in proper
form shall be received in evidence as an
exhibit, and copies shall be delivered
by the participant offering the same to
the other parties or their attorneys ap-
pearing at the hearing, who shall be af-
forded an opportunity to examine the
entire document and to offer in evi-
dence in like manner other material
and relevant portions thereof.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.46 Authenticity.

The authenticity of all documents
submitted as proposed exhibits in ad-
vance of the hearing shall be deemed
admitted wunless written objection
therto is filed prior to the hearing, ex-
cept that a party will be permitted to
challenge such authenticity at a later
time upon a clear showing of good
cause for failure to have filed such
written objection.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.47 Stipulations.

The parties may by stipulation in
writing at any stage of the proceeding,
or by stipulation made orally at the
hearing, agree upon any pertinent facts
in the processing. It is desirable that
the facts be thus agreed upon so far as
and whenever practicable. Stipulations
may be recieved in evidence at a hear-
ing or prior thereto, and when received
in evidence, shall be binding on the
parties thereto.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.48 Record of hearings.

(a) General. A verbatim written
record of all hearings shall be kept, ex-
cept in cases where the proceedings are
terminated in accordance with §68.14.
All evidence upon which the Adminis-
trative Law Judge relies for decision
shall be contained in the transcript of
testimony, either directly or by appro-
priate reference. All exhibits intro-

§68.50

duced as evidence shall be marked for
identification and incorporated into
the record. Transcripts may be ob-
tained by the parties and the public
from the official court reporter of
record. Any fees in connection there-
with shall be the responsibility of the
parties.

(b) Corrections. Corrections to the of-
ficial transcript will be permitted upon
motion. Motions for correction must be
submitted within ten (10) days of the
receipt of the transcript by the Admin-
istrative Law Judge or such other time
as may be permitted by the Adminis-
trative Law Judge. Corrections of the
official transcript will be permitted
only when errors of substance are in-
volved and only upon approval of the
Administrative Law Judge.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991,
and amended by Order No. 1635-92, 57 FR
57672, Dec. 7, 1992]

§68.49 Closing the record.

(@) When there is a hearing, the
record shall be closed at the conclusion
of the hearing unless the Administra-
tive Law Judge directs otherwise.

(b) If any party waives a hearing, the
record shall be closed on the date set
by the Administrative Law Judge as
the final date for the receipt of submis-
sions of the parties to the matter.

(c) Once the record is closed, no addi-
tional evidence shall be accepted into
the record except upon a showing that
new and material evidence has become
available which was not readily avail-
able prior to the closing of the record.
However, the Administrative Law
Judge shall make part of the record
any motions for attorney’s fees author-
ized by statutes, and any supporting
documentation, any determinations
thereon, and any approved correction
to the transcript.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.50 Receipt
hearing.

Documents submitted for the record
after the close of the hearing will not

of documents after

be received in evidence except upon
ruling of the Administrative Law
Judge. Such documents when sub-

mitted shall be accompanied by proof
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