§76.1

76.7 Content of pleadings.

76.8 Time computations.

76.9 Responsive pleading—answer.

76.10 Motions and requests.

76.11 Notice of hearing.

76.12 Prehearing statements.

76.13 Parties to the hearing.

76.14 Separation of functions.

76.15 Ex parte communications.

76.16 Disqualification of a Judge.

76.17 Rights of parties.

76.18 Authority of the Judge.

76.19 Prehearing conferences.

76.20 Consent Order or settlement prior to
hearing.

76.21 Discovery.

76.22 Exchange of witness lists, statements
and exhibits.

76.23 Subpoenas.

76.24 Protective order.

76.25 Fees.

76.26 Sanctions.

76.27 The hearing and burden of proof.

76.28 Location of hearing.

76.29 Witnesses.

76.30 Evidence.

76.31 Standards of conduct.

76.32 Hearing room conduct.

76.33 Legal assistance.

76.34 Record of hearings.

76.35 Decision and Order of the Judge.

76.36 Administrative and judicial review.

76.37 Collection of civil penalties.

76.38 Deposit in the United States Treasury.

76.39 Compromise or settlement after Deci-
sion and Order of a Judge.

76.40 Records to be public.

76.41 Expungement of records.

76.42 Limitations.

AUTHORITY: 5 U.S.C. 301; 21 U.S.C. 844a, 875,
876; 28 U.S.C. 509, 510,; Pub. L. 101-410, 104
Stat. 890, as amended by Pub. L. 104-134, 110
Stat. 1321.

SOURCE: Order No. 1462-90, 56 FR 1089, Jan.
11, 1991, unless otherwise noted.

§76.1 Purpose.

This part implements section 6486 of
the Anti-Drug Abuse Act of 1988 (the
Act), 21 U.S.C. 844a. This part estab-
lishes procedures for imposing civil
penalties against persons who know-
ingly possess a controlled substance for
personal use that is listed in 21 CFR
1316.91(j)(2) in violation of 21 U.S.C.
844a and specifies the appeal rights of
persons subject to a civil penalty pur-
suant to section 6486 of the Act.

§76.2 Definitions.

(a) Act means the Anti-Drug Abuse
Act of 1988, Public Law 100-690.
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(b) Adjudicatory proceeding means a
judicial-type proceeding leading to the
formulation of a final order.

(c) Administrative Procedure Act means
those provisions of the Administrative
Procedure Act, as codified, which are
contained in 5 U.S.C. 551 through 559.

(d) Attorney General means the Attor-
ney General of the United States or his
or her designee.

(e) Department means the United
States Department of Justice.

(f) Judge means an Administrative
Law Judge appointed pursuant to the
provisions of 5 U.S.C. 3105.

(g) Penalty means the amount de-
scribed in 28 CFR 76.3 and includes the
plural of that term.

(h) The term Personal Use Amount
means possession of controlled sub-
stances in circumstances where there
is no other evidence of an intent to dis-
tribute, or to facilitate the manufac-
turing, compounding, processing, deliv-
ering, importing or exporting of any
controlled substance. Evidence of per-
sonal use amounts shall not include
sweepings or other evidence of posses-
sion of amounts of a controlled sub-
stance for other than personal use. The
following criteria shall be used to de-
termine whether an amount of con-
trolled substance in a particular case is
in fact a personal use amount. The ab-
sence of any of the factors listed in
paragraphs (h)(1) through (h)(5) of this
section and the existence of the factor
in paragraph (h)(6) of this section shall
be relevant, although not necessarily
conclusive, to establish that the pos-
session was for personal use, and
amounts in excess of those listed in
paragraph (h)(6) of this section may be
determined to be personal use amounts
where circumstances indicate posses-
sion of the substance without an intent
to distribute or to facilitate the manu-
facturing, compounding, processing,
delivering, importing or exporting of
the controlled substance.

(1) Evidence, such as drug scales,
drug distribution paraphernalia, drug
records, drug packaging material,
method of drug packaging, drug ‘‘cut-
ting”’ agents and other equipment, that
indicates an intent to process, package
or distribute a controlled substance;

316



