§91.56

(4) Will affect a federally proposed or
listed endangered or threatened species
or its habitat;

(5) Is controversial for environmental
reasons; or

(6) Would not be served by adequate
sewage treatment, solid waste disposal,
or water facilities.

(c) Expansion of support facilities.
Projects for the expansion of bed space
within an existing facility (e.g., double
bunking or conversion of non-cell
space) which are using grant funds to
expand or add support facilities, such
as a kitchen, medical facilities, rec-
reational space, or program space, to
accommodate the increased number of
inmates. This does not include projects
to increase capacity for support facili-
ties which might pose a threat to the
environment, such as solid waste and
waste water management, new roads,
new or upgraded utilities coming into
the facility, or prison industry pro-
grams that involve the use of chemi-
cals and produce hazardous waste or
water or air pollution.

(d) Security upgrades. Security up-
grades of an existing facility which are
inside the existing perimeter fence or
involve the upgrade of the existing pe-
rimeter fence. This exclusion does not
include such upgrades as adding lethal
fences or increasing height or lighting
of a perimeter fence in a residential
area or other areas sensitive to the vis-
ual impacts resulting from height or
lighting changes.

(e) Privatization. Projects that in-
volve the leasing of bed space (which
may include operational costs) from a
facility operated by a private correc-
tional corporation or that contract
with a private correctional corporation
for the operation of a state facility or
program. This exclusion does not apply
if the correctional agency has con-
tracted with the private vendor to
build the facility, operate the facility,
or lease beds to the correctional agen-
cy using federal grant funds.

(f) Drug testing and treatment.
Projects that use grant funds to imple-
ment drug treatment, testing, sanc-
tions, or interdiction programs.
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§91.56 Actions that normally require
the preparation of an environ-
mental assessment.

(a) Renovation or expansion of existing
correctional facility. Renovation or ex-
pansion activities not categorically ex-
cluded under §91.55 require an environ-
mental assessment (EA). An environ-
mental assessment is generally pre-
pared when a project is not expected to
have a significant impact on the envi-
ronment. Since projects for the renova-
tion or expansion of an existing facility
or the construction of a new facility
within an existing correctional com-
plex may have limited impact on the
environment, preparing an EA may be
sufficient.

(b) Proposed construction of a new cor-
rectional facility. The proposed con-
struction of a new correctional facility
will require the preparation of an envi-
ronmental assessment unless the pro-
posal will clearly have a significant en-
vironmental impact in which case an
environmental impact statement can
be initiated immediately without the
preparation of an environmental as-
sessment.

§91.57 Actions that normally require
the preparation of an environ-
mental impact statement.

Significant impact. For the proposed
construction of a new correctional fa-
cility or the proposed expansion of an
existing facility, if the proposal is
large or complex and/or controversial
because of the nature of possible envi-
ronmental impacts, and/or if any EA
determines that the project will have a
significant impact on the environment,
an environmental impact statement
(E1S) will be required. For those
projects that clearly will have signifi-
cant environmental impact, a grantee
can save time and resources by initi-
ating the EIS immediately without
going through the EA process.

ENVIRONMENTAL REVIEW PROCEDURES
§91.58 Timing of the environmental
review process.

(a) Initial planning and site selection
phase. The NEPA procedures must be
initiated as part of the planning and
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site selection phase of all new con-
struction, expansion, and renovation
projects and completed before the con-
struction or renovation on the project

can begin.
(b) Early consultation with OJP. As
grantees identify  proposed, new

projects, the grantees must inform OJP
and after consulting OJP’s Program
Guidance on Environmental Protection
Requirements, must recommend to OJP
whether:

(1) The proposed project meets the
criteria of a categorical exclusion;

(2) An environmental assessment
should be initiated;

(3) Because of the project size and/or
anticipated environmental impacts, an
environmental impact statement
should be initiated.

(c) Design phase. Projects currently
in the planning and design phase must
complete the NEPA procedures and no
further decisions or new commitments
of resources can be made on these
projects by the State or local entity
that would either have an adverse im-
pact on the environment or limit the
choice of reasonable alternative sites.

(d) Prohibited pre-analysis activities.
None of the following actions can be
taken until the NEPA analysis is com-
pleted for the affected project:

(1) Starting construction;

(2) Accepting construction bids;

(3) Advertising for construction bids;

(4) Initiating the development of or
approving final plans and specifica-
tions; or

(5) Purchasing property.

(e) Ongoing or completed construction
projects. For grant-funded projects
under construction, OJP will work
with the States to determine what en-
vironmental analysis has been done,
making every effort to limit disruption
to projects under construction. For
completed grant-funded projects, OJP
will work with the States to determine
whether those projects may pose con-
tinuing environmental problems. For
example, NEPA issues may exist due to
excessive noise, light pollution, exces-
sive water consumption or draw down
on an important stream, or adverse Vis-
ual impact due to an inappropriate fa-
cade color in an environmentally sce-
nic area. Consequently, performing an
analysis for those VOI/TIS VOUTIS

§91.59

projects for which construction is com-
pleted may still serve the useful pur-
pose of determining the extent of a
project’s continuing adverse environ-
mental impacts, and the feasibility of
mitigation measures.

(f) Avoiding duplication of efforts. If an
EA or EIS was completed on an origi-
nal structure, any environmental re-
search that was conducted at the time
the original structure was being
planned and is still relevant need not
be duplicated in any required environ-
mental impact analysis for proposed
modifications or additions to that
structure.

§91.59 OJP’s responsibilities.

(@) In general. All NEPA decisions
such as determining the adequacy of
assessments, the need for environ-
mental impact statements, and their
adequacy must, by statute, remain
with OJP. Therefore, OJP, as the Fed-
eral agency sponsoring the major fed-
eral action, shall determine if a pro-
posed project qualifies for a categorical
exclusion, if a finding of no significant
impact can be issued based on the EA,
or if an EIS will be required.

(b) Specific duties. As part of its role
in the NEPA process, OJP shall:

(1) Issue guidance on the preparation
of environmental documents and the
NEPA process.

(2) Review all draft documents.

(3) Participate in giving notice to
state and federal agencies, as well as to
the public, and attend public meetings
with the grantee, as appropriate.

(4) Identify and solicit appropriate
state, local, and tribal agencies to be a
cooperating or joint lead agency, as ap-
propriate.

(5) Prepare a written assessment of
any environmental impacts that an-
other state or federal land manage-
ment or environmental protection
agency believes have not been ade-
quately addressed through the NEPA
process.

(6) Monitor implementation by the
states to ensure the completion of any
required mitigation measures.

(7) Develop a sample Statement of
Work for preparing an EIS that States
employing their own contractor can
use to ensure that the services pro-
vided meet the requirements.
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