§1903.5

§1903.5 Entry not a waiver.

Any permission to enter, inspect, re-
view records, or question any person,
shal not imply or be conditioned upon
a waiver of any cause of action, cita-
tion, or penalty under the Act. Compli-
ance Safety and Health Officers are not
authorized to grant any such waiver.

§1903.6 Advance notice of inspections.

(a) Advance notice of inspections
may not be given, except in the fol-
lowing situations:

(1) In cases of apparent imminent
danger, to enable the employer to
abate the danger as quickly as possible;

(2) In circumstances where the in-
spection can most effectively be con-
ducted after regular business hours or
where special preparations are nec-
essary for an inspection;

(3) Where necessary to assure the
presence of representatives of the em-
ployer and employees or the appro-
priate personnel needed to aid in the
inspection; and

(4) In other circumstances where the
Area Director determines that the giv-
ing of advance notice would enhance
the probability of an effective and
thorough inspection.

(b) In the situations described in
paragraph (a) of this section, advance
notice of inspections may be given only
if authorized by the Area Director, ex-
cept that in cases of apparent immi-
nent danger, advance notice may be
given by the Compliance Safety and
Health Officer without such authoriza-
tion if the Area Director is not imme-
diately available. When advance notice
is given, it shall be the employer’s re-
sponsibility promptly to notify the au-
thorized representative of employees of
the inspection, if the identity of such
representative is known to the em-
ployer. (See §1903.8(b) as to situations
where there is no authorized represent-
ative of employees.) Upon the request
of the employer, the Compliance Safe-
ty and Health Officer will inform the
authorized representative of employees
of the inspection, provided that the
employer furnishes the Compliance
Safety and Health Officer with the
identity of such representative and
with such other information as is nec-
essary to enable him promptly to in-
form such representative of the inspec-
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tion. An employer who fails to comply
with his obligation under this para-
graph promptly to inform the author-
ized representative of employees of the
inspection or to furnish such informa-
tion as is necessary to enable the Com-
pliance Safety and Health Officer
promptly to inform such representative
of the inspection, may be subject to ci-
tation and penalty under section 17(c)
of the Act. Advance notice in any of
the situations described in paragraph
(a) of this section shall not be given
more than 24 hours before the inspec-
tion is scheduled to be conducted, ex-
cept in apparent imminent danger situ-
ations and in other unusual -cir-
cumstances.

(c) The Act provides in section 17(f)
that any person who gives advance no-
tice of any inspection to be conducted
under the Act, without authority from
the Secretary or his designees, shall,
upon conviction, be punished by fine of
not more than $1,000 or by imprison-
ment for not more than 6 months, or by
both.

§1903.7 Conduct of inspections.

(a) Subject to the provisions of
§1903.3, inspections shall take place at
such times and in such places of em-
ployment as the Area Director or the
Compliance Safety and Health Officer
may direct. At the beginning of an in-
spection, Compliance Safety and
Health Officers shall present their cre-
dentials to the owner, operator, or
agent in charge at the establishment;
explain the nature and purpose of the
inspection; and indicate generally the
scope of the inspection and the records
specified in §1903.3 which they wish to
review. However, such designation of
records shall not preclude access to ad-
ditional records specified in §1903.3.

(b) Compliance Safety and Health Of-
ficers shall have authority to take en-
vironmental samples and to take or ob-
tain photographs related to the pur-
pose of the inspection, employ other
reasonable investigative techniques,
and question privately any employer,
owner, operator, agent or employee of
an establishment. (See §1903.9 on trade
secrets.) As used herein, the term em-
ploy other reasonable investigative tech-
niques includes, but is not limited to,
the use of devices to measure employee
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exposures and the attachment of per-
sonal sampling equipment such as
dosimeters, pumps, badges and other
similar devices to employees in order
to monitor their exposures.

(¢) In taking photographs and sam-
ples, Compliance Safety and Health Of-
ficers shall take reasonable pre-
cautions to insure that such actions
with flash, spark-producing, or other
equipment would not be hazardous.
Compliance Safety and Health Officers
shall comply with all employer safety
and health rules and practices at the
establishment being inspected, and
they shall wear and use appropriate
protective clothing and equipment.

(d) The conduct of inspections shall
be such as to preclude unreasonable
disruption of the operations of the em-
ployer’s establishment.

(e) At the conclusion of an inspec-
tion, the Compliance Safety and Health
Officer shall confer with the employer
or his representative and informally
advise him of any apparent safety or
health violations disclosed by the in-
spection. During such conference, the
employer shall be afforded an oppor-
tunity to bring to the attention of the
Compliance Safety and Health Officer
any pertinent information regarding
conditions in the workplace.

(f) Inspections shall be conducted in
accordance with the requirements of
this part.
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§1903.8 Representatives of employers
and employees.

(a) Compliance Safety and Health Of-
ficers shall be in charge of inspections
and questioning of persons. A rep-
resentative of the employer and a rep-
resentative authorized by his employ-
ees shall be given an opportunity to ac-
company the Compliance Safety and
Health Officer during the physical in-
spection of any workplace for the pur-
pose of aiding such inspection. A Com-
pliance Safety and Health Officer may
permit additional employer representa-
tives and additional representatives
authorized by employees to accompany
him where he determines that such ad-
ditional representatives will further
aid the inspection. A different em-
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ployer and employee representative
may accompany the Compliance Safety
and Health Officer during each dif-
ferent phase of an inspection if this
will not interfere with the conduct of
the inspection.

(b) Compliance Safety and Health Of-
ficers shall have authority to resolve
all disputes as to who is the represent-
ative authorized by the employer and
employees for the purpose of this sec-
tion. If there is no authorized rep-
resentative of employees, or if the
Compliance Safety and Health Officer
is unable to determine with reasonable
certainty who is such representative,
he shall consult with a reasonable
number of employees concerning mat-
ters of safety and health in the work-
place.

(c) The representative(s) authorized
by employees shall be an employee(s)
of the employer. However, if in the
judgment of the Compliance Safety and
Health Officer, good cause has been
shown why accompaniment by a third
party who is not an employee of the
employer (such as an industrial hygien-
ist or a safety engineer) is reasonably
necessary to the conduct of an effective
and thorough physical inspection of
the workplace, such third party may
accompany the Compliance Safety and
Health Officer during the inspection.

(d) Compliance Safety and Health Of-
ficers are authorized to deny the right
of accompaniment under this section
to any person whose conduct interferes
with a fair and orderly inspection. The
right of accompaniment in areas con-
taining trade secrets shall be subject to
the provisions of §1903.9(d). With regard
to information classified by an agency
of the U.S. Government in the interest
of national security, only persons au-
thorized to have access to such infor-
mation may accompany a Compliance
Safety and Health Officer in areas con-
taining such information.

§1903.9 Trade secrets.

(a) Section 15 of the Act provides:
“All information reported to or other-
wise obtained by the Secretary or his
representative in connection with any
inspection or proceeding under this Act
which contains or which might reveal a
trade secret referred to in section 1905
of title 18 of the United States Code



