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forwarded a resonable number of days
prior to the specified date upon which
disclosure is intended. The requester
shall be provided with a copy of the no-
tice of intent to disclose.

(g) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) The component determines that
the information should not be dis-
closed;

(2) The information has been lawfully
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(4) The disclosure is required by a
rule that

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to the agency that
are to be released under the Freedom of
Information Act; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm.

(5) The information requested has not
been designated by the submitter as in
accordance with paragraph (b) of this
Section, and the submitter had an op-
portunity to do so at the time of sub-
mission of the information or a reason-
able time thereafter, unless the compo-
nent has reason to believe that disclo-
sure of the information would result in
substantial competitive harm; or

(6) The designation made by the sub-
mitter in accordance with these regula-
tions appears obviously frivolous; ex-
cept that in such case, the component
must provide the submitter with writ-
ten notice of any final administrative
disclosure determination within a rea-
sonable number of days prior to the
specified disclosure date.

(h) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of confidential commercial
information covered by paragraph (b)
of this section, the component shall
promptly notify the business sub-
mitter.
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(i) Notice requirements. The compo-
nent shall fulfill the notice require-
ments of this section by addressing the
notice to the business submitter or its
legal successor at the address indicated
on the records, or the last known ad-
dress. If the notice is returned, the
component shall make a reasonable ef-
fort to locate the business submitter or
its legal successor. Where notification
of a voluminous number of submitters
is required, such notification may be
accomplished by posting and pub-
lishing the notice in a place reasonably
calculated to accomplish notification.

§70.27 Preservation of records.

Each component shall preserve all
correspondence relating to the requests
it receives under this part, and all
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and
records is authorized pursuant to title
44 of the United States Code. Under no
circumstances shall records be de-
stroyed while they are the subject of a
pending request, appeal, or lawsuit
under the Act.

Subpart C—Costs for Production of
Documents

§70.38 Definitions.

The following definitions apply to
the terms of this subpart.

(a) The term a statute specifically pro-
viding for setting the level of fees for par-
ticular types of records (See 5 U.S.C.
552(a)(4)(A)(vi)), means any statute
other than FOIA that specifically re-
quires a Government agency to estab-
lish a fee schedule for particular types
of records. An example of such a stat-
ute is section 205(c) of the Labor-Man-
agement Reporting and Disclosure Act,
as amended, 29 U.S.C. 435(c). Statutes
such as the User Fee Statute which
only provide a general discussion of
fees without explicitly requiring that
an agency set and collect fees for par-
ticular documents are not within the
meaning of this term.

(b) The term direct costs means those
expenditures which an agency actually
incurs in searching for and duplicating
(and in the case of a commercial re-
quester, reviewing) documents to re-
spond to an FOIA request. Direct costs

435



§70.38

includes the salary of the employee
performing the work and the cost of
operating duplicating machinery, and
when appropriate the cost of the me-
dium in which the information is made
available.

(c) The term duplication means the
process of making a copy of a docu-
ment necessary to respond to a FOIA
request. Such copies can take the form
of paper copy, microform, audio-visual
materials or machine-readable docu-
mentation (e.g., magnetic tape or
disk), among others.

(d) The term search means the proc-
ess of looking for material that is re-
sponsive to a FOIA request; including
page-by-page or line-by-line identifica-
tion of materials within documents or,
when available, use of an existing com-
puter program. Searches do not include
the review of material, as defined in
§70.38(e), which is performed to deter-
mine whether material is exempt from
disclosure.

(e) The term review means the proc-
ess of examining documents located in
response to a request that is for a com-
mercial use, as defined in §70.38 (f), to
determine whether any portion of the
document located is exempt from dis-
closure, and accordingly may be with-
held. It also includes the act of pre-
paring materials for disclosure, i.e.
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(f) The term commercial use request
means a request from one who seeks in-
formation for a use or purpose that fur-
thers the commercial, trade or profit
interests of the requester or the person
or entity on whose behalf the request
was submitted. When a request is sub-
mitted by a commercial entity or its
representative and from the nature of
the information sought it appears the
request is to further the objective of
that entity, the request will be treated
as a commercial use request unless the
requester indicates that the informa-
tion is being sought for a non-commer-
cial purpose. Where a requester indi-
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cates that the information is being
sought for a non-commercial purpose,
the disclosure officer will evaluate the
requester’s submission and determine
how the request is to be treated. While
requests by non-profit organizations
would normally fall outside the com-
mercial use category, when the disclo-
sure officer determines that a request
by such an entity or one acting on its
behalf does further the entity’s com-
mercial interests, he or she may treat
the request as a commercial use re-
quest.

(g) The term educational institution
means:

(1) An institution which is a pre-
school, a public or private elementary
or secondary school, an institution of
undergraduate higher education, an in-
stitution of graduate higher education,
an institution of professional edu-
cation, or an institution of vocational
education, and

(2) Operates a program or programs
of scholarly research. To qualify under
this definition, the program of schol-
arly research in connection with which
the information is sought must be car-
ried out under the auspices of the aca-
demic institution itself as opposed to
the individual scholarly pursuits of
persons affiliated with an institution.
For example, a request from a pro-
fessor to assist him or her in writing a
book independent of his or her institu-
tional responsibilities would not qual-
ify under this definition, whereas a re-
quest predicated upon research funding
granted to the institution would meet
its requirements. Likewise, a request
from a student enrolled in an indi-
vidual course of study at an edu-
cational institution would not qualify
as a request from the institution.

(h) The term non-commercial scientific
institute means an institution that is
not operated on a commercial basis as
that term is defined in §70.38(f), and
that is operated solely for the purpose
of conducting scientific research, the
results of which are not intended to
promote any particular product or in-
dustry.
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(i) The term representative of the news
media means any person actively gath-
ering news for an entity that is orga-
nized and operated to publish or broad-
cast news to the public. Factors indi-
cating such representation status in-
clude press accreditation, guild mem-
bership, a history of continuing publi-
cation, business registration, and/or
Federal Communication Commission
licensing, among others. For purpose of
this definition the term news con-
templates information that is about
current events or that would be of cur-
rent interest to the public. A freelance
journalist shall be treated as a rep-
resentative of the news media if the
person can demonstrate a solid basis
for expecting publication of matters re-
lated to the requested information
through a qualifying news media enti-
ty. A publication contract with a quali-
fying news media entity satisfies this
requirement. An individual’s past pub-
lication record with organizations of
the foregoing nature is also relevant to
this determination. Examples of news
media entities include:

(1) Television or radio stations broad-
casting to the public at large, and

(2) Publishers of periodicals including
newsletters (but only in those in-
stances where they can qualify as dis-
seminators of news) who make their
products available for purchase or sub-
scription by the general public.

[54 FR 23144, May 30, 1989; 54 FR 25204, June
13, 1989]

§70.39 Statutes specifically providing
for setting of fees.

Nothing in this subpart shall super-
sede fees chargeable under a statute
other than the Freedom of Information
Act which specifically provides for set-
ting the level of fees for particular
types of records.

§70.40 Charges assessed for the pro-
duction of records.

(@) There are three types of charges
assessed in connection with the produc-
tion of agency records in response to a
Freedom of Information Act request:
costs associated with

(1) Searching for or locating respon-
sive records (search costs),

(2) Reproducing such records (repro-
duction costs), and
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(3) Reviewing records to determine
whether any materials are exempt (re-
view costs).

(b) There are four types of FOIA re-
questers:

(1) Commercial use requesters,

(2) Educational and non-commercial
scientific institutions,

(3) Representatives
media, and

(4) All other requesters.

Depending upon the nature of the re-
quester, one or all of the foregoing
costs may be assessed. Paragraph (c) of
this section sets forth the extent to
which the foregoing costs may be as-
sessed against each type of requester.
Paragraph (d) of this section estab-
lishes the actual rate to be charged in
connection with each of the foregoing
types of costs. Paragraph (e) delineates
the manner in which costs are to be as-
sessed against an individual seeking
access to records about himself or her-
self which are covered by the Privacy
Act.

(c) (1) Commercial use requester. When
a commercial use requester as defined
in §70.38(f) makes a request for docu-
ments, search costs, reproduction costs
and review costs may be assessed in
their entirety.

(2) Educational or non-commercial, sci-
entific institution requester. When an
educational or non-commercial sci-
entific institution requester, as defined
in §870.38 (g) and (h), makes a request,
only reproduction costs may be as-
sessed, excluding charges for the first
100 pages.

(3) Request by representative of news
media. When a representative of the
news media as defined in §70.38(i)
makes a request, only reproduction
costs may be assessed, excluding
charges for the first 100 pages.

(4) All other requesters. Requesters
who do not fall within paragraphs
(©)(1), (2), and (3) of this section may be
charged search costs and reproduction
costs, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge. Where computer searches are
involved, i.e., executing an existing
program, however, the monetary equiv-
alent of two hours of search time by a

of the news
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