
56

30 CFR Ch. II (7–1–03 Edition)§ 206.108 

use any of the applicable valuation cri-
teria in this subpart. 

(f) A change in an applicable statute 
or regulation on which any value deter-
mination is based takes precedence 
over the value determination, regard-
less of whether the MMS or the Assist-
ant Secretary modifies or rescinds the 
value determination. 

(g) The MMS or the Assistant Sec-
retary generally will not retroactively 
modify or rescind a value determina-
tion issued under paragraph (d) of this 
section, unless: 

(1) There was a misstatement or 
omission of material facts; or 

(2) The facts subsequently developed 
are materially different from the facts 
on which the guidance was based. 

(h) MMS may make requests and re-
plies under this section available to the 
public, subject to the confidentiality 
requirements under § 206.108.

§ 206.108 Does MMS protect informa-
tion I provide? 

Certain information you submit to 
MMS regarding valuation of oil, in-
cluding transportation allowances, 
may be exempt from disclosure. To the 
extent applicable laws and regulations 
permit, MMS will keep confidential 
any data you submit that is privileged, 
confidential, or otherwise exempt from 
disclosure. All requests for information 
must be submitted under the Freedom 
of Information Act regulations of the 
Department of the Interior at 43 CFR 
part 2.

§ 206.109 When may I take a transpor-
tation allowance in determining 
value? 

(a) Transportation allowances permitted 
when value is based on gross proceeds. 
MMS will allow a deduction for the 
reasonable, actual costs to transport 
oil from the lease to the point off the 
lease under §§ 206.110 or 206.111, as appli-
cable. This paragraph applies when: 

(1) You value oil under § 206.102 based 
on gross proceeds from a sale at a point 
off the lease, unit, or communitized 
area where the oil is produced, and 

(2) The movement to the sales point 
is not gathering. 

(b) Transportation allowances and 
other adjustments that apply when value 
is based on index pricing. If you value oil 

using an index price under § 206.103, 
MMS will allow a deduction for certain 
location/quality adjustments and cer-
tain costs associated with transporting 
oil as provided under § 206.112. 

(c) Limits on transportation allowances. 
(1) Except as provided in paragraph 
(c)(2) of this section, your transpor-
tation allowance may not exceed 50 
percent of the value of the oil as deter-
mined under § 206.102 or § 206.103 of this 
subpart. You may not use transpor-
tation costs incurred to move a par-
ticular volume of production to reduce 
royalties owed on production for which 
those costs were not incurred. 

(2) You may ask MMS to approve a 
transportation allowance in excess of 
the limitation in paragraph (c)(1) of 
this section. You must demonstrate 
that the transportation costs incurred 
were reasonable, actual, and necessary. 
Your application for exception (using 
Form MMS–4393, Request to Exceed 
Regulatory Allowance Limitation) 
must contain all relevant and sup-
porting documentation necessary for 
MMS to make a determination. You 
may never reduce the royalty value of 
any production to zero. 

(d) Allocation of transportation costs. 
You must allocate transportation costs 
among all products produced and trans-
ported as provided in §§ 206.110 and 
206.111. You must express transpor-
tation allowances for oil as dollars per 
barrel. 

(e) Liability for additional payments. If 
MMS determines that you took an ex-
cessive transportation allowance, then 
you must pay any additional royalties 
due, plus interest under 30 CFR 218.54. 
You also could be entitled to a credit 
with interest under applicable rules if 
you understated your transportation 
allowance. If you take a deduction for 
transportation on Form MMS–2014 by 
improperly netting the allowance 
against the sales value of the oil in-
stead of reporting the allowance as a 
separate entry, MMS may assess you 
an amount under § 206.116.

§ 206.110 How do I determine a trans-
portation allowance under an 
arm’s-length transportation con-
tract? 

(a) If you or your affiliate incur 
transportation costs under an arm’s-
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length transportation contract, you 
may claim a transportation allowance 
for the reasonable, actual costs in-
curred for transporting oil under that 
contract, except as provided in para-
graphs (a)(1) and (a)(2) of this section 
and subject to the limitation in 
§ 206.109(c). You must be able to dem-
onstrate that your contract is arm’s 
length. You do not need MMS approval 
before reporting a transportation al-
lowance for costs incurred under an 
arm’s-length transportation contract. 

(1) If MMS determines that the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from you or your 
affiliate to the transporter for the 
transportation, MMS may require that 
you calculate the transportation allow-
ance under § 206.111. 

(2) You must calculate the transpor-
tation allowance under § 206.111 if MMS 
determines that the consideration paid 
under an arm’s-length transportation 
contract does not reflect the reason-
able value of the transportation due to 
either: 

(i) Misconduct by or between the par-
ties to the arm’s-length contract; or 

(ii) Breach of your duty to market 
the oil for the mutual benefit of your-
self and the lessor. 

(A) MMS will not use this provision 
to simply substitute its judgment of 
the reasonable oil transportation costs 
incurred by you or your affiliate under 
an arm’s-length transportation con-
tract. 

(B) The fact that the cost you or your 
affiliate incur in an arm’s length trans-
action is higher than other measures of 
transportation costs, such as rates paid 
by others in the field or area, is insuffi-
cient to establish breach of the duty to 
market unless MMS finds additional 
evidence that you or your affiliate 
acted unreasonably or in bad faith in 
transporting oil from the lease. 

(b) If your arm’s-length transpor-
tation contract includes more than one 
liquid product, and the transportation 
costs attributable to each product can-
not be determined from the contract, 
then you must allocate the total trans-
portation costs to each of the liquid 
products transported. 

(1) Your allocation must use the 
same proportion as the ratio of the vol-
ume of each product (excluding waste 
products with no value) to the volume 
of all liquid products (excluding waste 
products with no value). 

(2) You may not claim an allowance 
for the costs of transporting lease pro-
duction that is not royalty-bearing. 

(3) You may propose to MMS a cost 
allocation method on the basis of the 
values of the products transported. 
MMS will approve the method unless it 
is not consistent with the purposes of 
the regulations in this subpart. 

(c) If your arm’s-length transpor-
tation contract includes both gaseous 
and liquid products, and the transpor-
tation costs attributable to each prod-
uct cannot be determined from the con-
tract, then you must propose an alloca-
tion procedure to MMS. 

(1) You may use your proposed proce-
dure to calculate a transportation al-
lowance until MMS accepts or rejects 
your cost allocation. If MMS rejects 
your cost allocation, you must amend 
your Form MMS–2014 for the months 
that you used the rejected method and 
pay any additional royalty and interest 
due. 

(2) You must submit your initial pro-
posal, including all available data, 
within 3 months after first claiming 
the allocated deductions on Form 
MMS–2014. 

(d) If your payments for transpor-
tation under an arm’s-length contract 
are not on a dollar-per-unit basis, you 
must convert whatever consideration is 
paid to a dollar-value equivalent. 

(e) If your arm’s-length sales con-
tract includes a provision reducing the 
contract price by a transportation fac-
tor, do not separately report the trans-
portation factor as a transportation al-
lowance on Form MMS–2014. 

(1) You may use the transportation 
factor in determining your gross pro-
ceeds for the sale of the product. 

(2) You must obtain MMS approval 
before claiming a transportation factor 
in excess of 50 percent of the base price 
of the product.
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