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MMS means the Minerals Manage-
ment Service of the Department of the
Interior.

Net-back method (or workback meth-
od) means a method for calculating
market value of oil at the lease. Under
this method, costs of transportation,
processing, or manufacturing are de-
ducted from the proceeds received for
the oil and any extracted, processed, or
manufactured products, or from the
value of the oil or any extracted, proc-
essed, or manufactured products at the
first point at which reasonable values
for any such products may be deter-
mined by a sale under an arm’s-length
contract or comparison to other sales
of such products, to ascertain value at
the lease.

Net profit share (for applicable Indian
lessees) means the specified share of
the net profit from production of oil
and gas as provided in the agreement.

Oil means a mixture of hydrocarbons
that existed in the liquid phase in nat-
ural underground reservoirs and re-
mains liquid at atmospheric pressure
after passing through surface sepa-
rating facilities and is marketed or
used as such. Condensate recovered in
lease separators or field facilities is
considered to be oil. For purposes of
royalty valuation, the term tar sands
is defined separately from oil.

Oil shale means a kerogen-bearing
rock (i.e., fossilized, insoluble, organic
material). Separation of kerogen from
oil shale may take place in situ or in
surface retorts by various processes.
The kerogen, upon distillation, will
yield liquid and gaseous hydrocarbons.

Person means any individual, firm,
corporation, association, partnership,
consortium, or joint venture (when es-
tablished as a separate entity).

Posted price means the price specified
in publicly available posted price bul-
letins, onshore terminal postings, or
other price notices net of all adjust-
ments for quality (e.g., APl gravity,
sulfur content, etc.) and location for
oil in marketable condition.

Processing means any process de-
signed to remove elements or com-
pounds (hydrocarbon and nonhydro-
carbon) from gas, including absorption,
adsorption, or refrigeration. Field proc-
esses which normally take place on or
near the lease, such as natural pressure
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reduction, mechanical separation,
heating, cooling, dehydration, and
compression are not considered proc-
essing. The changing of pressures and/
or temperatures in a reservoir is not
considered processing.

Selling arrangement means the indi-
vidual contractual arrangements under
which sales or dispositions of oil are
made. Selling arrangements are de-
scribed by illustration in MMS Royalty
Management Program Oil and Gas
Payor Handbook.

Spot sales agreement means a contract
wherein a seller agrees to sell to a
buyer a specified amount of oil at a
specified price over a fixed period, usu-
ally of short duration, which does not
normally require a cancellation notice
to terminate, and which does not con-
tain an obligation, nor imply an intent,
to continue in subsequent periods.

Tar sands means any consolidated or
unconsolidated rock (other than coal,
oil shale, or gilsonite) that contains a
hydrocarbonaceous material with a
gas-free viscosity greater than 10,000
centipoise at original reservoir tem-
perature.

[61 FR 5455, Feb. 12, 1996, as amended at 64
FR 43288, Aug. 10, 1999]
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(a)(1) The value of production, for
royalty purposes, of oil from leases
subject to this subpart shall be the
value determined under this section
less applicable allowances determined
under this subpart.

(2)(i) For any Indian leases which
provide that the Secretary may con-
sider the highest price paid or offered
for a major portion of production
(major portion) in determining value
for royalty purposes, if data are avail-
able to compute a major portion, MMS
will, where practicable, compare the
value determined in accordance with
this section with the major portion.
The value to be used in determining
the value of production, for royalty
purposes, shall be the higher of those
two values.

(if) For purposes of this paragraph,
major portion means the highest price
paid or offered at the time of produc-
tion for the major portion of oil pro-
duction from the same field. The major
portion will be calculated using like-

Valuation standards.
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quality oil sold under arm’s-length
contracts from the same field (or, if
necessary to obtain a reasonable sam-
ple, from the same area) for each
month. All such oil production will be
arrayed from highest price to lowest
price (at the bottom).

The major portion is that price at
which 50 percent (by volume) plus 1
barrel of the oil (starting from the bot-
tom) is sold.

(b)(1)(i) The value of oil which is sold
under an arm’s-length contract shall be
the gross proceeds accruing to the les-
see, except as provided in paragraphs
(b)(1)(ii) and (b)(1)(iii) of this section.
The lessee shall have the burden of
demonstrating that its contract is
arm’s-length. The value which the les-
see reports, for royalty purposes, is
subject to monitoring, review, and
audit. For purposes of this section, oil
which is sold or otherwise transferred
to the lessee’s marketing affiliate and
then sold by the marketing affiliate
under an arm’s-length contract shall be
valued in accordance with this para-
graph based upon the sale by the mar-
keting affiliate.

(ii) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects the total consideration
actually transferred either directly or
indirectly from the buyer to the seller
for the oil. If the contract does not re-
flect the total consideration, then
MMS may require that the oil sold
under that contract be valued in ac-
cordance with paragraph (c) of this sec-
tion. Value may not be less than the
gross proceeds accruing to the lessee,
including the additional consideration.

(iii) If MMS determines that the
gross proceeds accruing to the lessee
under an arm’s-length contract do not
reflect the reasonable value of the pro-
duction because of misconduct by or
between two contracting parties, or be-
cause the lessee otherwise has breached
its duty to the lessor to market the
production for the mutual benefit of
the lessee and the lessor, then MMS
shall require that the oil production be
valued under the first applicable of
paragraph (c)(2), (c)(3), (c)(4), or (c)(5)
of this section. When MMS determines
that the value may be unreasonable,
MMS will notify the lessee and give the
lessee an opportunity to provide writ-
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ten information justifying the lessee’s
value. If the oil production is then val-
ued under paragraph (c)(4) or (c)(5) of
this section, the notification require-
ments of paragraph (e) of this section
shall apply.

(2) MMS may require a lessee to cer-
tify that its arm’s-length contract pro-
visions include all of the consideration
to be paid by the buyer, either directly
or indirectly, for the oil.

(c) The value of oil production from
leases subject to this section which is
not sold under an arm’s-length con-
tract shall be the reasonable value de-
termined in accordance with the first
applicable of the following paragraphs:

(1) The lessee’s contemporaneous
posted prices or oil sales contract
prices used in arm’s-length trans-

actions for purchases or sales of signifi-
cant quantities of like-quality oil in
the same field (or, if necessary to ob-
tain a reasonable sample, from the
same area); provided, however, that
those posted prices or oil sales contract
prices are comparable to other contem-
poraneous posted prices or oil sales
contract prices used in arm’s-length
transactions for purchases or sales of
significant quantities of like-quality
oil in the same field (or, if necessary to
obtain a reasonable sample, from the
same area). In evaluating the com-
parability of posted prices or oil sales
contract prices, the following factors
shall be considered: Price, duration,
market or markets served, terms, qual-
ity of oil, volume, and other factors as
may be appropriate to reflect the value
of the oil. If the lessee makes arm’s-
length purchases or sales at different
postings or prices, then the volume-
weighted average price for the pur-
chases or sales for the production
month will be used,;

(2) The arithmetic average of con-
temporaneous posted prices used in
arm’s-length transactions by persons
other than the lessee for purchases or
sales of significant quantities of like-
quality oil in the same field (or, if nec-
essary to obtain a reasonable sample,
from the same area);

(3) The arithmetic average of other
contemporaneous arm’s-length con-
tract prices for purchases or sales of
significant quantities of like-quality
oil in the same area or nearby areas;
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(4) Prices received for arm’s-length
spot sales of significant quantities of
like-quality oil from the same field (or,
if necessary to obtain a reasonable
sample, from the same area), and other
relevant matters, including informa-
tion submitted by the lessee con-
cerning circumstances unique to a par-
ticular lease operation or the salability
of certain types of oil;

(5) A net-back method or any other
reasonable method to determine value;

(6) For purposes of this paragraph,
the term lessee includes the lessee’s
designated purchasing agent, and the
term contemporaneous means postings
or contract prices in effect at the time
the royalty obligation is incurred.

(d) Any Indian lessee will make
available, upon request to the author-
ized MMS or Indian representatives, to
the Office of the Inspector General of
the Department of the Interior, or
other persons authorized to receive
such information, arm’s-length sales
and volume data for like-quality pro-
duction sold, purchased, or otherwise
obtained by the lessee from the field or
area or from nearby fields or areas.

(e)(1) Where the value is determined
under paragraph (c) of this section, the
lessee shall retain all data relevant to
the determination of royalty value.
Such data shall be subject to review
and audit, and MMS will direct a lessee
to use a different value if it determines
that the reported value is inconsistent
with the requirements of these regula-
tions.

(2) A lessee shall notify MMS if it has
determined value wunder paragraph
(c)(4) or (c)(5) of this section. The noti-
fication shall be by letter to MMS As-
sociate Director for Minerals Revenue
Management or his/her designee. The
letter shall identify the valuation
method to be used and contain a brief
description of the procedure to be fol-
lowed. The notification required by
this paragraph is a one-time notifica-
tion due no later than the end of the
month following the month the lessee
first reports royalties on a Form MMS-
2014 using a valuation method author-
ized by paragraph (c)(4) or (c)(5) of this
section and each time there is a change
from one to the other of these two
methods.
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(f) If MMS determines that a lessee
has not properly determined value, the
lessee shall pay the difference, if any,
between royalty payments made based
upon the value it has used and the roy-
alty payments that are due based upon
the value established by MMS. The les-
see shall also pay interest on the dif-
ference computed under 30 CFR 218.54.
If the lessee is entitled to a credit,
MMS will provide instructions for the
taking of that credit.

(g) The lessee may request a value
determination from MMS. In that
event, the lessee shall propose to MMS
a value determination method and may
use that value for royalty payment
purposes until MMS issues a value de-
termination. The lessee shall submit
all available data relevant to its pro-
posal. MMS shall expeditiously deter-
mine the value based upon the lessee’s
proposal and any additional informa-
tion MMS deems necessary. In making
a value determination, MMS may use
any of the valuation criteria author-
ized by this subpart. That determina-
tion shall remain effective for the pe-
riod stated therein. After MMS issues
its determination, the lessee shall
make the adjustments in accordance
with paragraph (f) of this section.

(h) Notwithstanding any other provi-
sion of this section, under no cir-
cumstances shall the value of produc-
tion, for royalty purposes, be less than
the gross proceeds accruing to the les-
see for lease production, less applicable
allowances determined under this sub-
part.

(i) The lessee is required to place oil
in marketable condition at no cost to
the Indian lessor unless otherwise pro-
vided in the lease agreement or this
section. Where the value established
under this section is determined by a
lessee’s gross proceeds, that value shall
be increased to the extent that the
gross proceeds have been reduced be-
cause the purchaser, or any other per-
son, is providing certain services the
cost of which ordinarily is the respon-
sibility of the lessee to place the oil in
marketable condition.

() Value shall be based on the high-
est price a prudent lessee can receive
through legally enforceable claims
under its contract. Absent contract re-
vision or amendment, if the lessee fails
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to take proper or timely action to re-
ceive prices or benefits to which it is
entitled, it must pay royalty at a value
based upon that obtainable price or
benefit. Contract revisions or amend-
ments shall be in writing and signed by
all parties to an arm’s-length contract.
If the lessee makes timely application
for a price increase or benefit allowed
under its contract but the purchaser
refuses, and the lessee takes reasonable
measures, which are documented, to
force purchaser compliance, the lessee
will owe no additional royalties unless
or until monies or consideration result-
ing from the price increase or addi-
tional benefits are received. This para-
graph shall not be construed to permit
a lessee to avoid its royalty payment
obligation in situations where a pur-
chaser fails to pay, in whole or in part
or timely, for a quantity of oil.

(k) Notwithstanding any provision in
these regulations to the contrary, no
review, reconciliation, monitoring, or
other like process that results in a re-
determination by MMS of value under
this section shall be considered final or
binding as against the Indian Tribes or
allottees until the audit period is for-
mally closed.

(I) Certain information submitted to
MMS to support valuation proposals,
including transportation allowances or
extraordinary cost allowances, is ex-
empted from disclosure by the Free-
dom of Information Act, 5 U.S.C. 552, or
other Federal law. Any data specified
by law to be privileged, confidential, or
otherwise exempt, will be maintained
in a confidential manner in accordance
with applicable laws and regulations.
All requests for information about de-
terminations made under this part are
to be submitted in accordance with the
Freedom of Information Act regulation
of the Department of the Interior, 43
CFR part 2. Nothing in this section is
intended to limit or diminish in any
manner whatsoever the right of an In-
dian lessor to obtain any and all infor-
mation to which such lessor may be
lawfully entitled from MMS or such
lessor’s lessee directly under the terms
of the lease, 30 U.S.C. 1733, or other ap-
plicable law.
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§206.53 Point of royalty settlement.

(a)(1) Royalties shall be computed on
the quantity and quality of oil as
measured at the point of settlement
approved by BLM for onshore leases.

(2) If the value of oil determined
under §206.52 of this subpart is based
upon a quantity and/or quality dif-
ferent from the quantity and/or quality
at the point of royalty settlement ap-
proved by the BLM for onshore leases,
the value shall be adjusted for those
differences in quantity and/or quality.

(b) No deductions may be made from
the royalty volume or royalty value for
actual or theoretical losses. Any actual
loss that may be sustained prior to the
royalty settlement metering or meas-
urement point will not be subject to
royalty provided that such actual loss
is determined to have been unavoidable
by BLM.

(c) Except as provided in paragraph
(b) of this section, royalties are due on
100 percent of the volume measured at
the approved point of royalty settle-
ment. There can be no reduction in
that measured volume for actual losses
beyond the approved point of royalty
settlement or for theoretical losses
that are claimed to have taken place
either prior to or beyond the approved
point of royalty settlement. Royalties
are due on 100 percent of the value of
the oil as provided in this subpart.
There can be no deduction from the
value of the oil for royalty purposes to
compensate for actual losses beyond
the approved point of royalty settle-
ment or for theoretical losses that are
claimed to have taken place either
prior to or beyond the approved point
of royalty settlement.

[61 FR 5455, Feb. 12, 1996; 64 FR 43288, Aug. 10,
1999]

§206.54 Transportation
general.

allowances—

(a) Where the value of oil has been
determined under Section 206.52 of this
subpart at a point (e.g., sales point or
point of value determination) off the
lease, MMS shall allow a deduction for
the reasonable, actual costs incurred
by the lessee to transport oil to a point
off the lease; provided, however, that
no transportation allowance will be



