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of a contract that includes the eco-
nomic development of resources lo-
cated in Burma, if the U.S. person’s 
contract is entered into on or after the 
effective date, unless undertaken pur-
suant to, or in exercise of rights under, 
a pre-effective date agreement. For the 
purposes of § 537.201, only the entry into 
contracts for supervision and guar-
antee at the top level of project man-
agement, such as entry into a contract 
with a development project’s sponsor 
or owner to become a prime contractor 
or general manager for a development 
project, will be considered new invest-
ment in Burma. By contrast, sub-
contracts to provide goods, services, or 
technology to a prime contractor or 
general manager of a development 
project are exempt from the prohibi-
tions of this part pursuant to § 537.204 
unless: 

(a) The functional scope of the sub-
contractor’s obligations is substan-
tially similar to that of a prime con-
tractor’s or general manager’s obliga-
tions; or 

(b) The consideration for such sub-
contracts includes a share of ownership 
in, or participation in the royalties, 
earnings or profits of, the economic de-
velopment of resources located in 
Burma.

§ 537.407 Activities under pre-May 21, 
1997 agreements. 

(a) Activities undertaken by a U.S. 
person pursuant to an agreement en-
tered into prior to May 21, 1997, be-
tween the U.S. person and the Govern-
ment of Burma or a nongovernmental 
entity in Burma are not prohibited new 
investments, as defined in § 537.308. 

(b) A U.S. person who is a party to a 
pre-effective date agreement for the de-
velopment of economic resources lo-
cated in Burma may enter into subse-
quent agreements with foreign persons 
where such agreements are pursuant 
to, or in exercise of rights under, the 
pre-effective date agreement. The fa-
cilitation of foreign persons’ invest-
ment in Burma under these cir-
cumstances is authorized pursuant to 
the general license contained in 
§ 537.504. 

(c) A U.S. person may not enter into 
a contract for the economic develop-
ment of resources located in Burma 

after May 21, 1997, if pursuant to, or in 
exercise of rights under, a pre-effective 
date agreement, unless the contractual 
arrangement is specifically con-
templated in the pre-effective date 
agreement. 

(d) The exercise of rights under pre-
effective date agreements may include 
the exercise of options to extend the 
contract, depending on such factors as 
the degree of specificity with which the 
option to extend is described in the 
pre-effective date agreement, and the 
degree to which the party wishing to 
renew can enforce its decision to exer-
cise the option.

§ 537.408 Sale or purchase of goods, 
services or technology. 

(a) Section 537.204 exempts from any 
prohibition under this part the entry 
into, performance of, or financing of a 
contract to sell or purchase goods, 
services, or technology, except: 

(1) Where the entry into a contract 
on or after the effective date is for the 
general supervision and guarantee of 
another person’s performance of a con-
tract for the economic development of 
resources located in Burma; or 

(2) Where such contract provides for 
payment, in whole or in part, in: 

(i) Shares of ownership, including an 
equity interest, in the economic devel-
opment of resources located in Burma; 
or 

(ii) Participation in royalties, earn-
ings, or profits in the economic devel-
opment of resources located in Burma. 

(b) Examples: The following examples 
are based upon the assumption that 
neither § 537.204(a) nor § 537.204(b) ap-
plies. 

(1) A U.S. person may market goods 
or services in Burma through a sales 
representative or sales agent, or 
through a U.S. person or subsidiary es-
tablished and operating in Burma be-
fore May 21, 1997, or through any estab-
lished foreign (including Burmese) dis-
tributorship. The U.S. person may not, 
however, establish and operate a new 
business, branch, office or showroom in 
Burma to market such goods or serv-
ices or facilitate the establishment of a 
new foreign entity to do so. This would 
constitute the development of a com-
mercial resource. 
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(2) A U.S. person may rent, lease or 
purchase space in existing buildings in 
connection with the continued oper-
ation of a business in operation prior 
to the effective date. It may change lo-
cations, modify and renovate existing 
space and upgrade machinery or equip-
ment. Unless pursuant to a pre-effec-
tive date agreement or the exercise of 
specific rights under such agreement, 
however, the U.S. person may not ex-
pand its business operations by opening 
additional stores, branches, offices or 
showrooms beyond the number that 
were in existence immediately prior to 
May 21, 1997. The U.S. person may not 
construct a new commercial building 
to house its business as this would con-
stitute the economic development of 
land and commercial resources in 
Burma. 

(3) A U.S. person involved in exempt 
activities may hire and train Burmese 
employees to carry out such activities. 
The employment of personnel in Burma 
under these circumstances is consid-
ered the purchase of employment serv-
ices which is exempt from prohibition 
under § 537.204. Any training incidental 
to the performance of the employee’s 
services is likewise exempt. For exam-
ple, a U.S. person engaged in the sale of 
copy machines may hire and train a 
Burmese employee to carry out activi-
ties pursuant to such sales, including 
office support personnel, personnel to 
provide after-sale service and mainte-
nance in accordance with the terms of 
a purchase or lease agreement, sales 
representatives and supervisory per-
sonnel. A U.S. person may not, how-
ever, open a business after the effective 
date, the purpose of which is the sale of 
vocational skills training in the main-
tenance of copy machines, as this 
would constitute the economic devel-
opment of human resources in Burma. 

(4) Contracts for the purchase or sale 
of services incident to the registration 
and renewal of patents, trademarks 
and copyrights are not prohibited by 
this part. 

(5) A U.S. bank is allowed to provide 
trade financing as a service either to 
the Government of Burma or to non-
governmental entities in Burma, but 
cannot provide them loans earmarked 
for economic development of resources 
in Burma if loan repayment is secured 

by the project. A U.S. bank can provide 
development project financing as a 
service, so long as the financing instru-
ments are not convertible into equity, 
and do not provide for participation, 
including as collateral or security, in 
royalties, earnings, or profits in the 
economic development of resources lo-
cated in Burma.

§ 537.409 Approval or other facilitation 
of a foreign person’s investment. 

(a) The prohibition contained in 
§ 537.202 against approval or other fa-
cilitation of a foreign person’s invest-
ment in Burma bars any action by a 
U.S. person that assists or supports a 
foreign person’s activity that would 
constitute prohibited new investment 
under § 537.201 if engaged in by a U.S. 
person. This facilitation prohibition is 
subject to the exemption for trade in 
goods, services and technology set 
forth in § 537.204. 

(b) Examples: (1) A U.S. corporation is 
prohibited from brokering, financing, 
guaranteeing, or approving the entry 
by any foreign person, including a for-
eign affiliate, into a contract for the 
development of, e.g., a natural gas 
field, a tourist hotel complex, or a rub-
ber plantation in Burma, unless pursu-
ant to the affiliate’s exercise of rights 
under an agreement entered into prior 
to the effective date. An independent 
U.S. contractor, however, may perform 
brokerage, financing, or guarantee 
services if under a service contract 
meeting the conditions of § 537.204. 

(2) The sale to a foreign person of a 
U.S. person’s equity or income interest 
in a development project in Burma 
constitutes facilitation of that foreign 
person’s investment in Burma, unless 
pursuant to a pre-effective date agree-
ment. Such a sale, however, is author-
ized by general license under § 537.504. 

(3) A U.S. national or permanent resi-
dent alien employed in Burma or in a 
third country by a foreign person may 
participate in any decision-making 
role in an activity by the foreign per-
son that includes economic develop-
ment of resources located in Burma as 
exempt employment services pursuant 
to § 537.204, unless such services are un-
dertaken pursuant to a post-effective 
date agreement between the foreign 
person and the Government of Burma 
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