§2.3

the conduct of a Federal Government
program or that relates to the author-
ity of the Inspector General of the De-
partment of Defense may not be con-
sidered for waiver.

§2.3 Regulatory relief for
pating programs.

(a) A program participating in the
Defense Acquisition Pilot Program will
not be subject to any regulation, pol-
icy, directive, or administrative rule or
guideline relating to the acquisition
activities of the Department of Defense
other than the Federal Acquisition
Regulation (FAR)!, the Defense FAR
Supplement (DFARS)2, or those regu-
latory requirements added by the
Under Secretary of Defense for Acquisi-
tion and Technology, the Head of the
Component, or the DoD Component Ac-
quisition Executive.

(b) Provisions of the FAR and/or
DFARS that do not implement statu-
tory requirements may be waived by
the Under Secretary of Defense for Ac-
quisition and Technology using appro-
priate administrative procedures. Pro-
visions of the FAR and DFARS that
implement statutory requirements
may be waived or limited in accord-
ance with the procedures for statutory
relief previously mentioned.

(c) Regulatory relief includes relief
from use of government-unique speci-
fications and standards. Since a major
objective of the Defense Acquisition
Pilot Program is to promote standard,
commercial industrial practices, func-
tional performance and commercial
specifications and standards will be
used to the maximum extent practical.
Federal or military specifications and
standards may be used only when no
practical alternative exists that meet
the user’s needs. Defense acquisition
officials (other than the Program Man-
ager or Commodity Manager) may only
require the use of military specifica-
tions and standards with advance ap-
proval from the Under Secretary of De-
fense for Acquisition and Technology,
the Head of the DoD Component, or the
DoD Component Acquisition Executive.

partici-

1Copies of this Department of Defense pub-
lication may be obtained from the Govern-
ment Printing Office, Superintendent of Doc-
uments, Washington, DC 20402.

2See footnote 1 to §2.3(a).
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§2.4 Designation of participating pro-
grams.

(a) Pilot programs may be nominated
by a DoD Component Head or Compo-
nent Acquisition Executive for partici-
pation in the Defense Acquisition Pilot
Program. The Under Secretary of De-
fense for Acquisition and Technology
shall determine which specific pro-
grams will participate in the pilot pro-
gram and will transmit to the Congres-
sional defense committees a written
notification of each defense acquisition
program proposed for participation in
the pilot program. Programs proposed
for participation must be specifically
designated as participants in the De-
fense Acquisition Pilot Program in a
law authorizing appropriations for such
programs and provisions of law to be
waived must be specifically authorized
for waiver.

(b) Once included in the Defense Ac-
quisition Pilot Program, decision and
approval authority for the partici-
pating program shall be delegated to
the lowest level allowed in the acquisi-
tion regulations consistent with the
total cost of the program (e.g., under
DoD Directive 5000.1,3 an acquisition
program that is a major defense acqui-
sition program would be delegated to
the appropriate Component Acquisition
Executive as an acquisition category
IC program)

(c) At the time of nomination ap-
proval, the Under Secretary of Defense
for Acquisition and Technology will es-
tablish measures to judge the success
of a specific program, and will also es-
tablish a means of reporting progress
towards the measures.

§2.5 Criteria for designation of par-
ticipating programs.

(a) Candidate programs must have an
approved requirement, full program
funding assured prior to designation,
and low risk. Nomination of a can-
didate program to participate in the
Defense Acquisition Pilot Program
should occur as early in the program’s
life-cycle as possible. Developmental
programs will only be considered on an
exception basis.

3Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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(b) Programs in which commercial or
non-developmental items can satisfy
the military requirement are preferred
as candidate programs. A nominated
program will address which standard
commercial, industrial practices will
be used in the pilot program and how
those practices will be applied.

(¢) Nomination of candidate pro-
grams must be accompanied by a list of
waivers being requested to Statutes,
FAR, DFARS, DoD Directives4 and In-
structions,> and where applicable, DoD
Component regulations. Waivers being
requested must be accompanied by ra-
tionale and justification for the waiver.
The justification must include:

(1) The provision of law proposed to
be waived or limited.

(2) The effects of the provision of law
on the acquisition, including specific
examples.

(3) The actions taken to ensure that
the waiver or limitation will not re-
duce the efficiency, integrity, and ef-
fectiveness of the acquisition process
used for the defense acquisition pro-
gram; and

(4) A discussion of the efficiencies or
savings, if any, that will result from
the waiver or limitation.

(d) No nominated program shall be
accepted until the Under Secretary of
Defense has determined that the can-
didate program is properly planned.

PART 3—TRANSACTIONS OTHER
THAN CONTRACTS, GRANTS, OR
COOPERATIVE AGREEMENTS FOR
PROTOTYPE PROJECTS

Sec.
3.1
3.2
3.3
3.4
3.5
3.6

Purpose.

Background.

Applicability.

Definitions.

Appropriate use.
Limitations on cost-sharing.
3.7 Comptroller General access.
3.8 DoD access to records policy.

AUTHORITY: Sec. 845, Pub. L. 103-160, 107
Stat. 1547, as amended.

SOURCE: 66 FR 57383, Nov. 15, 2001, unless
otherwise noted.

4See footnote 3 to §2.4(b).
5See footnote 3 to §2.4(b).
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§3.3

§3.1 Purpose.

This part consolidates rules that im-
plement section 845 of the National De-
fense Authorization Act for Fiscal Year
1994, Public Law 103-160, 107 Stat. 1547,
as amended, and have a significant im-
pact on the public. Section 845 author-
izes the Secretary of a Military Depart-
ment, the Director of Defense Ad-
vanced Research Projects Agency, and
any other official designated by the
Secretary of Defense, to enter into
transactions other than contracts,
grants, or cooperative agreements in
certain situations for prototype
projects that are directly relevant to
weapons or weapon systems proposed
to be acquired or developed by the De-
partment of Defense.

[67 FR 54956, Aug. 27, 2002]

§3.2 Background.

“Other transactions’” is the term
commonly used to refer to the 10 U.S.C.
2371 authority to enter into trans-
actions other than contracts, grants or
cooperative agreements. ““‘Other trans-
actions” are generally not subject to
the Federal laws and regulations lim-
ited in applicability to contracts,
grants or cooperative agreements. As
such, they are not required to comply
with the Federal Acquisition Regula-
tion (FAR) and its supplements (48
CFR).

[67 FR 54956, Aug. 27, 2002]

§3.3 Applicability.

This part applies to the Secretary of
a Military Department, the Directors
of the Defense Agencies, and any other
official designated by the Secretary of
Defense to enter into transactions
other than contracts, grants or cooper-
ative agreements for prototype
projects that are directly relevant to
weapons or weapon systems proposed
to be acquired or developed by the De-
partment of Defense, under authority
of 10 U.S.C. 2371. Such transactions are
commonly referred to as ‘“‘other trans-
action” agreements and are hereafter
referred to as agreements.

[65 FR 35576, June 5, 2000. Redesignated at 67
FR 54956, Aug. 27, 2002]



