§12.2

Services Act of 1949, as amended, 63
Stat. 377 (40 U.S.C. 471 et seq.).

(Authority: 40 U.S.C. 484(k))

§12.2 What definitions apply?

(a) Definitions in the Act. The fol-
lowing terms used in this part are de-
fined in section 472 of the Act:

Administrator
Surplus property

(b) Definitions in the Education Depart-
ment General Administrative Regulations
(EDGAR). The following terms used in
this part are defined in 34 CFR 77.1:

Department
Secretary
State

(c) Other definitions: The following
definitions also apply to this part:

Abrogation means the procedure the
Secretary may use to release the trans-
feree of surplus Federal real property
from the covenants, conditions, res-
ervations, and restrictions contained in
the conveyance instrument before the
term of the instrument expires.

Act means the Federal Property and
Administrative Services Act of 1949, as
amended, 63 Stat. 377 (40 U.S.C. 471 et
seq.).

Applicant means an eligible entity as
described in §12.5 that formally applies
to be a transferee or lessee of surplus
Federal real property, using a public
benefit allowance (PBA) under the Act.

Lessee, except as used in §12.14(a)(5),
means an entity that is given tem-
porary possession, but not title, to sur-
plus Federal real property by the Sec-
retary for educational purposes.

Nonprofit institution means any insti-

tution, organization, or association,
whether incorporated or unincor-
porated—

(1) The net earnings of which do not
inure or may not lawfully inure to the
benefit of any private shareholder or
individual; and

(2) That has been determined by the
Internal Revenue Service to be tax-ex-
empt under section 501(c)(3) of title 26.

Off-site property means surplus build-
ings and improvements—including any
related personal property—that are ca-
pable of being removed from the under-
lying land and that are transferred by
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34 CFR Subtitle A (7-1-03 Edition)

the Secretary without transferring the
underlying real property.

On-site property means surplus Fed-
eral real property, including any re-
lated personal property—other than
off-site property.

Period of restriction means that period
during which the surplus Federal real
property transferred for educational
purposes must be used by the trans-
feree or lessee in accordance with cov-
enants, conditions, and any other re-
strictions contained in the conveyance
instrument.

Program and plan of use means the
educational activities to be conducted
by the transferee or lessee using the
surplus Federal real property, as de-

scribed in the application for that
property.
Public benefit allowance (“‘PBA™)

means the credit, calculated in accord-
ance with appendix A to this part,
given to a transferee or lessee which is
applied against the fair market value
of the surplus Federal real property at
the time of the transfer or lease of such
property in exchange for the proposed
educational use of the property by the
transferee or lessee.

Related personal property means any
personal property—

(1) That is located on and is an inte-
gral part of, or incidental to the oper-
ation of, the surplus Federal real prop-
erty; or

(2) That is determined by the Admin-
istrator to be otherwise related to the
surplus Federal real property.

Surplus Federal real property means
the property assigned or suitable for
assignment to the Secretary by the Ad-
ministrator for disposal under the Act.

Transfer means to sell and convey
title to surplus Federal real property
for educational purposes as described
in this part.

Transferee means that entity which
has purchased and acquired title to the
surplus Federal real property for edu-
cational purposes pursuant to section
203(k) of the Act.

(Authority: 40 U.S.C. 472 and 20 U.S.C. 3401 et
seq.)
§12.3 What other regulations apply to
this program?
The following regulations apply to
this program:



Office of the Secretary, Education

(a) 34 CFR parts 100, 104, and 106.
(b) 41 CFR part 101-47.
(c) 34 CFR part 85.

(Authority: 40 U.S.C. 484(k); 42 U.S.C. 2000d-
1 et seq.; 29 U.S.C. 794 et seq.; 20 U.S.C. 1681 et
seq.; Executive Order 12549; and 20 U.S.C.
3474)

Subpart B—Distribution of Surplus
Federal Real Property

§12.4 How does the Secretary provide
notice of availability of surplus
Federal real property?

The Secretary notifies potential ap-
plicants of the availability of surplus
Federal real property for transfer for
educational uses in accordance with 41
CFR 101-47.308-4.

(Authority: 40 U.S.C. 484(k)(1))

§12.5 Who may apply for surplus Fed-
eral real property?

The following entities may apply for
surplus Federal real property:

(a) A State.

(b) A political subdivision or instru-
mentality of a State.

(c) A tax-supported institution.

(d) A nonprofit institution.

(e) Any combination of these enti-
ties.

(Authority: 40 U.S.C. 484(K)(1)(A))

§12.6 What must an application for
surplus Federal real property con-
tain?

An application for surplus Federal
real property must—

(a) Contain a program and plan of
use;

(b) Contain a certification from the
applicant that the proposed program is
not in conflict with State or local zon-
ing restrictions, building codes, or
similar limitations;

(c) Demonstrate that the proposed
program and plan of use of the surplus
Federal real property is for a purpose
that the applicant is authorized to
carry out;

(d) Demonstrate that the applicant is
able, willing, and authorized to assume
immediate custody, use, care, and
maintenance of the surplus Federal
real property;

(e) Demonstrate that the applicant is
able, willing, and authorized to pay the
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§12.7
administrative expenses incident to
the transfer or lease;

(f) Demonstrate that the applicant
has the necessary funds, or the ability
to obtain those funds immediately
upon transfer or lease, to carry out the
proposed program and plan of use for
the surplus Federal real property;

(g) Demonstrate that the applicant
has an immediate need and ability to
use all of the surplus Federal real prop-
erty for which it is applying;

(h) Demonstrate that the surplus
Federal real property is needed for edu-
cational purposes at the time of appli-
cation and that it is so needed for the
duration of the period of restriction;

(i) Demonstrate that the surplus Fed-
eral real property is suitable or adapt-
able to the proposed program and plan
of use; and

(J) Provide information requested by
the Secretary in the notice of avail-
ability, including information of the
effect of the proposed program and plan
of use on the environment.

(Approved by the Office of Management and
Budget under control number 1880-0524)

(Authority: 40 U.S.C. 484(K))

§12.7 How is surplus Federal real
property disposed of when there is
more than one applicant?

(a) If there is more than one appli-
cant for the same surplus Federal real
property, the Secretary transfers or
leases the property to the applicant
whose proposed program and plan of
use the Secretary determines provides
the greatest public benefit, using the
criteria contained in appendix A to this
part that broadly address the weight
given to each type of entity applying
and its proposed program and plan of
use. (See example in §12.10(d)).

(b) If, after applying the criteria de-
scribed in paragraph (a) of this section,
two or more applicants are rated equal-
ly, the Secretary transfers or leases
the property to one of the applicants
after—

(1) Determining the need for each ap-
plicant’s proposed educational use at
the site of the surplus Federal real
property;

(2) Considering the quality of each
applicant’s proposed program and plan
of use; and



