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(4) A party filing by facsimile trans-
mission is responsible for confirming 
that a complete and legible copy of the 
document was timely received by the 
hearing examiner. 

(5) Any party filing a document by 
facsimile transmission must file a fol-
low-up hard copy by hand-delivery or 
mail within a reasonable period of 
time. 

(e) Procedural rules. (1) If the hearing 
examiner determines that no dispute 
exists as to a material fact or that the 
resolution of any disputes as to mate-
rial facts would not be materially as-
sisted by oral testimony, the hearing 
examiner shall afford each party an op-
portunity to present its case— 

(i) In whole or in part in writing; or 
(ii) In an informal conference after 

affording each party sufficient notice 
of the issues to be considered. 

(2) With respect to withholding hear-
ings involving a dispute as to a mate-
rial fact the resolution of which would 
be materially assisted by oral testi-
mony, the hearing examiner shall af-
ford to each party— 

(i) Sufficient notice of the issues to 
be considered at the hearing; 

(ii) An opportunity to present wit-
nesses on the party’s behalf; and 

(iii) An opportunity to cross-examine 
other witnesses either orally or 
through written interrogatories. 

(f) Decision of the hearing examiner. (1) 
The hearing examiner— 

(i) Makes written findings and an ini-
tial withholding decision based upon 
the hearing record; and 

(ii) Forwards to the Secretary, and 
mails to each party and to the affected 
Indian tribe or tribes, a copy of the 
written findings and initial with-
holding decision. 

(2) A hearing examiner’s initial with-
holding decision constitutes the Sec-
retary’s final withholding decision 
without any further proceedings un-
less— 

(i) Either party to the withholding 
hearing, within 30 days of the date of 
its receipt of the initial withholding 
decision, requests the Secretary to re-
view the decision and that request is 
granted; or 

(ii) The Secretary otherwise deter-
mines, within the time limits stated in 

paragraph (g)(2)(ii) of this section, to 
review the initial withholding decision. 

(3) When an initial withholding deci-
sion becomes the Secretary’s final de-
cision without any further proceedings, 
the Department notifies the parties 
and the affected Indian tribe or tribes 
of the finality of the decision. 

(g) Administrative appeal of an initial 
decision. (1)(i) Any party may request 
the Secretary to review an initial with-
holding decision. 

(ii) A party must file this request for 
review within 30 days of the party’s re-
ceipt of the initial withholding deci-
sion. 

(2) The Secretary may— 
(i) Grant or deny a timely request for 

review of an initial withholding deci-
sion; or 

(ii) Otherwise determine to review 
the decision, so long as that determina-
tion is made within 45 days of the date 
of receipt of the initial decision by the 
Secretary. 

(3) The Secretary mails to each party 
and the affected Indian tribe or tribes, 
by certified mail with return receipt 
requested, written notice of— 

(i) The Secretary’s action granting or 
denying a request for review of an ini-
tial decision; or 

(ii) The Secretary’s determination to 
review an initial decision. 

(h) Secretary’s review of an initial with-
holding decision. (1) When the Secretary 
reviews an initial withholding decision, 
the Secretary notifies each party and 
the affected Indian tribe or tribes in 
writing, by certified mail with return 
receipt requested, that it may file a 
written statement or comments; and 

(2) Mails to each party and to the af-
fected Indian tribe or tribes, by cer-
tified mail with return receipt re-
quested, written notice of the Sec-
retary’s final withholding decision. 

(Authority: 20 U.S.C. 7704)

§ 222.119 What is the effect of with-
holding under this subpart? 

(a) The withholding provisions in this 
subpart apply to all payments that an 
LEA is otherwise eligible to receive 
under section 8003 of the Act for any 
fiscal year. 

(b) The Assistant Secretary with-
holds funds after completion of any ad-
ministrative proceedings under 
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§§ 222.116–222.118 until the LEA docu-
ments either compliance or exemption 
from compliance with the require-
ments in section 8004 of the Act and 
this subpart. 

(Authority: 20 U.S.C. 7704 (a), (b), (d)(2), (e) 
(8)–(9))

§ 222.120 When is a local educational 
agency exempt from withholding of 
payments? 

Except as provided in paragraph 
(d)(2) of this section, the Assistant Sec-
retary does not withhold payments to 
an LEA under the following cir-
cumstances: 

(a) The LEA documents that it has 
received a written statement from the 
affected Indian tribe or tribes that the 
LEA need not comply with section 8004 
(a) and (b) of the Act, because the af-
fected Indian tribe or tribes is satisfied 
with the provision of educational serv-
ices by the LEA to the children 
claimed on the LEA’s application for 
assistance under section 8003 of the 
Act. 

(b) The Assistant Secretary receives 
from the affected Indian tribe or tribes 
a written request that meets the re-
quirements of § 222.121 not to withhold 
payments from an LEA. 

(c) The Assistant Secretary, on the 
basis of documentation provided by the 
LEA, determines that withholding pay-
ments during the course of the school 
year would substantially disrupt the 
educational programs of the LEA. 

(d)(1) The affected Indian tribe or 
tribes elects to have educational serv-
ices provided by the Bureau of Indian 
Affairs under section 1101(d) of the 
Education Amendments of 1978. 

(2) For an LEA described in para-
graph (d)(1) of this section, the Sec-
retary recalculates the section 8003 
payment that the LEA is otherwise eli-
gible to receive to reflect the number 
of students who remain in attendance 
at the LEA. 

(Authority: 20 U.S.C. 7703(a), 7704(c), (d)(2) 
and (e)(8))

§ 222.121 How does the affected Indian 
tribe or tribes request that pay-
ments to a local educational agency 
not be withheld? 

(a) The affected Indian tribe or tribes 
may submit to the Assistant Secretary 

a formal request not to withhold pay-
ments from an LEA. 

(b) The formal request must be in 
writing and signed by the tribal chair-
man or authorized designee. 

(Authority: 20 U.S.C. 7704 (d)(2) and (e)(8))

§ 222.122 What procedures are fol-
lowed if it is determined that the 
local educational agency’s funds 
will not be withheld under this sub-
part? 

If the Secretary determines that an 
LEA’s payments will not be withheld 
under this subpart, the Assistant Sec-
retary notifies the LEA and the af-
fected Indian tribe or tribes, in writing, 
by certified mail with return receipt 
requested, of the reasons why the pay-
ments will not be withheld. 

(Authority: 20 U.S.C. 7704 (d)–(e))

222.123–222.129 [Reserved]

Subpart H [Reserved]

Subpart I—Facilities Assistance 
and Transfers Under Section 
8008 of the Act

§ 222.140 What definitions apply to this 
subpart? 

In addition to the terms referenced 
or defined in § 222.2, the following defi-
nitions apply to this subpart: 

Minimum school facilities means those 
school facilities for which the Sec-
retary may provide assistance under 
this part as follows: 

(1) The Secretary, after consultation 
with the State educational agency and 
the local educational agency (LEA), 
considers these facilities necessary to 
support an educational program— 

(i) For the membership of students 
residing on Federal property to be 
served at normal capacity; and 

(ii) In accordance with applicable 
Federal and State laws and, if nec-
essary or appropriate, common prac-
tice in the State. 

(2) The term includes, but is not re-
stricted to— 

(i) Classrooms and related facilities; 
and 

(ii) Machinery, utilities, and initial 
equipment, to the extent that these are 
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