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(a) Intra-agency and inter-agency com-
munications. Communications within
the Department other than those de-
scribed in §5.72(d) or between the De-
partment or any other agency within
the meaning of 5 U.S.C. 551(1) and
552(e), to the extent they reflect the
views or judgment of the writer or of
other individuals. If disclosure of any
factual portion of the communication
would indicate the views or judgment
being withheld from disclosure, then
such factual portions will also be with-
held.

(b) Investigatory files. Investigatory
files compiled for law enforcement pur-
poses to the extent that production of
such records would (1) interfere with
enforcement proceedings, (2) deprive a
person of a right to a fair trial or an
impartial adjudication, (3) constitute
an unwarranted invasion of personal
privacy, (4) disclose the identity of a
confidential source, and, in the case of
a record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures or (6)
endanger the life or physical safety of
law enforcement personnel. For the
purpose of this section enforcement ac-
tion means any authorized action in-
tended to abate, prevent, counteract,
deter, or terminate violations of law
and includes action involving possible
civil, criminal, or administrative sanc-
tions whether such sanctions involve
adversary proceedings or other proce-
dures, such as termination of benefits,
protective measures, etc.

§5.74 Further disclosure.

(a) The Secretary may in particular
instances, except where prohibited by
law, disclose documents or portions of
documents described in §5.73 if he de-
termines that disclosure is in the pub-
lic interest and is consistent with obli-
gations of confidentiality and adminis-
trative necessity.

(b) In making such a determination,
consideration may be given to the De-
partment’s responsibilities under law
for dissemination to the public of in-
formation relating to education.
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§5.85

() When such determination has
been made, the particular document or
portion of document to which it relates
shall thereafter be available upon re-
quest for inspection and copying: Pro-
vided however, That use of
nondiscloseable records or information
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation is not a
disclosure within the meaning of this
section.

Subpart G—Administrative Review

§5.80 Review of denial of a record.

This subpart provides for the review
of a denial, pursuant to §5.53, of a writ-
ten request for inspection or copying of
a record.

§5.81 Time for initiation of request for
review.

A person whose request has been de-
nied may initiate a review by filing a
request for review within (a) 30 days of
receipt of the determination to deny or
(b) within 30 days of receipt of records
which are in partial response to his re-
quest if a portion of a request is grant-
ed and a portion denied, whatever is
later.

§5.82

(a) Requests for review of denials
should be addressed to the Secretary.
(b) [Reserved]

By whom review is made.

§5.83 Contents of request for review.

The request for review shall include a
copy of the written request and the de-
nial.

§5.84 Consideration on review.

Review shall be considered on the
basis of the written record including
any written argument submitted by
the requester.

§5.85 Decisions on review.

(a) Decisions on review shall be in
writing within 20 working days from
receipt of the request for review. Ex-
tension of the time limit may be grant-
ed to the extent that the maximum 10-
day limit on extensions has not been
exhausted on the initial determination.
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Such extension may only be granted
for the reasons enumerated in §5.51(d).

(b) The decision, which constitutes
final action of the Department, if ad-
verse to the requester shall be in writ-
ing, stating the reasons for the deci-
sion, and advising the requester of the
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right to judicial review of such deci-
sion.

(c) Failure to comply with time lim-
its set forth in §5.51 or in this para-
graph constitutes an exhaustion of the
requester’s administrative remedies.

APPEN

DIX TO PART 5

[The following are some examples of specific records (or specific information relating to personnel, programs, or activities of this
Department) listed according to whether or not they are available upon request for inspection and copying]

Generally available

Generally not available

GRANTS

Funded initial grant applications, subject to provisions of
§5.71.

Reports of grantee.

Final report of any review or evaluation of grantee per-
formance conducted or caused to be conducted by the
Department.

Applications for continuation, renewal, or supplemental
grants, subject to provisions of §5.71.

State plan material.

Research protocol, design, processing, and other technical informa-
tion to the extent proprietary or of a confidential nature submitted
with initial applications not yet funded, or where disclosure would
adversely affect patent or other valuable rights.

Confidential financial information of grantee.

Site visit reports.

Initial research or research training grant application on which award
is not made.

CONTRACTS

Name of contractor, subject matter, date, and amount of
contract.
Contract performance review report

Deficiency report ...

Final report

Trade secrets.

Confidential pricing data contained in contract proposal if in the De-
partment’s judgment it is properly so designated by the offeror.

Proprietary technical data contained in a contract proposal if in the
Department’s judgment it is properly so designated by offeror.

Confidential financial information of contractor

Draft of proposed final report submitted for comment prior to accept-
ance.

Research protocol, design, processing, and other technical informa-
tion to the extent proprietary or of a confidential nature, including
proprietary contents of unsolicited proposals.

Proposals on which no award is made.

ADVISORY COMMITTEES

Name of committee

Final report

Minutes or transcripts of meetings open to the public and
not involved with matters exempt from mandatory dis-
closure under Freedom of Information Act.

Minutes or transcripts of committee meetings or portions thereof
which are involved with matters exempt from mandatory disclosure
under Freedom of Information Act.

PERSOI

NNEL INFORMATION

Name of employee, title of position, and location of reg-
ular duty station.

Grade, position description, and salary of public employ-
ees.

Home addresses of employees.

AFFIRMATIVE ACTION PLAN FILED PURSUANT TO EXECUTIVE ORDER 11246

Approved action plan, including analysis, proposed reme-
dial or affirmative steps to be taken with goals and
timetables, policies on recruitment, hiring, and pro-
motion, and description of grievance procedures.

M

SCELLANEOUS

Names of individual beneficiaries of departmental programs or a list
of the benefits they receive if release would be an unwarranted in-
vasion of privacy.
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§5b.1

[The following are some examples of specific records (or specific information relating to personnel, programs, or activities of this
Department) listed according to whether or not they are available upon request for inspection and copying]

Generally available

Generally not available

Office for Civil Rights investigatory files in open cases.

PART S5b—PRIVACY ACT
REGULATIONS

Sec.
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5b.4
5b.5
5b.7

Definitions.
Purpose and scope.
Policy.
Maintenance of records.
Notification of or access to records.
Procedures for correction or amend-
ment of records.
5b.8 Appeals of refusals to correct or amend
records.
5b.9 Disclosure of records.
5b.10 Parents and guardians.
5b.11 Exempt systems.
5b.12 Contractors.
5b.13 Fees.
APPENDIX A TO PART 5B—EMPLOYEE STAND-
ARDS OF CONDUCT
APPENDIX B TO PART 5B—ROUTINE USES AP-
PLICABLE TO MORE THAN ONE SYSTEM OF
RECORDS MAINTAINED BY ED

AUTHORITY: 5 U.S.C. 301, 5 U.S.C. 552a.

SOURCE: 45 FR 30808, May 9, 1980, unless
otherwise noted.

§5b.1 Definitions.

As used in this part:

(a) Access means availability of a
record to a subject individual.

(b) Agency means the Department of
Education.

(c) Department means the Department
of Education.

(d) Disclosure means the availability
or release of a record to anyone other
than the subject individual.

(e) Individual means a living person
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence. It does not include per-
sons such as sole proprietorships, part-
nerships, or corporations. A business
firm which is identified by the name of
one or more persons is not an indi-
vidual within the meaning of this part.

(f) Maintain means to maintain, col-
lect, use, or disseminate when used in
connection with the term ‘‘record’;
and, to have control over or responsi-
bility for a system of records when
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used in connection with the term “‘sys-
tem of records.”

(9) Notification means communication
to an individual whether he is a subject
individual.

(h) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by the
Department, including but not limited
to the individual’s education, financial
transactions, medical history, and
criminal or employment history and
that contains his name, or an identi-
fying number, symbol, or other identi-
fying particular assigned to the indi-
vidual, such as a finger or voice print
or a photograph. When used in this
part, record means only a record which
is in a system of records.

(i) Responsible Department official
means that officer who is listed in a
notice of a system of records as the
system manager for a given system of
records or another individual listed in
the notice of a system of records to
whom requests may be made, or the
designee of either such officer or indi-
vidual.

(J) Routine use means the disclosure
of a record outside the Department,
without the consent of the subject indi-
vidual, for a purpose which is compat-
ible with the purpose for which the
record was collected. It includes disclo-
sures required to be made by statute
other than the Freedom of Information
Act, 5 U.S.C. 552. It does not include
disclosures which are permitted to be
made without the consent of the sub-
ject individual which are not compat-
ible with the purpose for which it was
collected such as disclosures to the Bu-
reau of the Census, the General Ac-
counting Office, or to Congress.

(k) Secretary means the Secretary of
Education.

(I) Statistical record means a record
maintained for statistical research or
reporting purposes only and not main-
tained to make determinations about a
particular subject individual.



