Off. of Postsecondary Educ., Education

(1) The admissible evidence already
in the record;

(2) Matters that may be given official
notice; or

(3) Stipulations of the parties

(d) The opposing party shall file its
response to the appeal, if any, with the
Secretary within 30 days of that par-
ty’s receipt of the appeal to the Sec-
retary.

(e) The opposing party shall, simulta-
neously with the filing of any response,
provide a copy of its response to the
appeal to the party appealing the ini-
tial decision.

() Neither party may introduce new
evidence on appeal.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§668.120 Decision of the Secretary.

(a)(1) The Secretary issues a final de-
cision. The Secretary may affirm, mod-
ify, or reverse the decision of the hear-
ing official, or may remand the case to
the hearing official for further pro-
ceedings consistent with the Sec-
retary’s decision.

(2) The Secretary may delegate the
performance of functions under this
section to a designated department of-
ficial.

(b) If the Secretary modifies, re-
mands, or overturns the initial deci-
sion of the hearing official, the Sec-
retary issues a decision that—

(1) Includes a statement of the rea-
sons for this action;

(2) Is provided to both parties; and

(3) Unless the decision is remanded to
the hearing official for further review
or determination of fact, becomes final
upon its issuance.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§668.121 Final decision of the Depart-
ment.

(a) In the event that the initial deci-
sion of the hearing official is appealed,
the decision of the Secretary is the
final decision of the Department, un-

§668.124

less the hearing official’s decision is re-
manded by the Secretary.

(b) In the event that the initial deci-
sion of the hearing official is not ap-
pealed within the time limit specified
in §668.119(a), the initial decision auto-
matically becomes the final decision of
the Department.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.
7, 1987, as amended at 57 FR 47753, Oct. 19,
1992]

§668.122 Determination of filing, re-
ceipt, and submission dates.

(a) The request for review, appeals,
and other written submissions referred
to in this subpart may be either hand-
delivered or mailed.

(b) AIll mailed written submissions
referred to in this subpart shall be
mailed by certified mail, return receipt
requested.

(c) Determination of filing, receipt,
or submission dates shall be based on
either the date of hand-delivery or the
date of receipt indicated on the origi-
nal U.S. Postal Service return receipt.

(Authority: 20 U.S.C. 1094)

§668.123 Collection.

To the extent that the decision of the
Secretary sustains the final audit de-
termination or program review deter-
mination, subject to the provisions of
§668.24(c)(3), the Department of Edu-
cation will take steps to collect the
debt at issue or otherwise effect the de-
termination that was subject to the re-
quest for review.

(Authority: 20 U.S.C. 1094)
[59 FR 22453, Apr. 29, 1994]

§668.124 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing
official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—
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§668.130

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.

(iii) A statement of the reasons show-
ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the Secretary, and a
copy of a petition or any certification
must be served upon the parties by cer-
tified mail, return receipt requested.
The petition or certification must re-
flect this service.

(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
parties by certified mail, return receipt
requested.

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within seven days after
service of the petition or statement, as
applicable, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be served on the
parties and the hearing official by hand
delivery or regular mail.

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during

34 CFR Ch. VI (7-1-03 Edition)

consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(9) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(J) The Secretary may delegate to a
designated department official the
functions described in paragraphs (f)
through (i) of this section.

(Approved by the Office of Management and
Budget under control number 1801-0003)

(Authority: 20 U.S.C. 1094)

[57 FR 60035, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993]

Subpart I—Immigration-Status
Confirmation

AUTHORITY: 20 U.S.C. 1091, 1092, and 1094,
unless otherwise noted.

SOURCE: 58 FR 3184, Jan. 7, 1993, unless oth-
erwise noted.

§668.130 General.

(a) Scope and purpose. The regulations
in this subpart govern the responsibil-
ities of institutions and students in de-
termining the eligibility of those non-
citizen applicants for title IV, HEA as-
sistance who must, under §668.33(a)(2),
produce evidence from the United
States Immigration and Naturalization
Service (INS) that they are permanent
residents of the United States or in the
United States for other than a tem-
porary purpose with the intention of
becoming citizens or permanent resi-
dents.

(b) Student responsibility. At the re-
quest of the Secretary or the institu-
tion at which an applicant for title 1V,
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