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(iv) For Consolidation loans dis-
bursed on or after February 1, 1999,
payment of an interest payment rebate
fee in accordance with paragraph
(a)(12)(ii) of this section; and

(v) Compliance with all default aver-
sion assistance requirements in
§682.404(a)(2)(ii).

(13) The agency assigns the loan to
the Secretary, if so directed, in accord-
ance with the requirements of §682.409;
and

(14) The guaranty agency certifies to
the Secretary that diligent attempts
have been made by the lender and the
guaranty agency under §682.411(h) to
locate the borrower through the use of
effective skip-tracing techniques, in-
cluding contact with the schools the
student attended.

(b) Notwithstanding paragraph (a) of
this section, the Secretary may waive
his right to refuse to make or require
repayment of a reinsurance payment if,
in the Secretary’s judgment, the best
interests of the United States so re-
quire. The Secretary’s waiver policy
for violations of paragraph (a)(3) or
(a)(5) of this section is set forth in ap-
pendix D to this part.

(¢) In evaluating a claim for insur-
ance or reinsurance, the issue of con-
firmation of subsequent loans under an
MPN will not be reviewed and a claim
will not be denied based on the absence
of any evidence relating to confirma-
tion in a particular loan file. However,
if a court rules that a loan is unen-
forceable solely because of the lack of
evidence of a confirmation process or
processes, insurance and reinsurance
benefits must be repaid.

(Approved by the Office of Management and
Budget under control number 1845-0020)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078-
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33356, June 28, 1994; 59 FR 61429,
Nov. 30, 1994; 61 FR 60486, Nov. 27, 1996; 64 FR
18980, Apr. 16, 1999; 64 FR 58629, Oct. 29, 1999;
64 FR 58963, Nov. 1, 1999; 65 FR 65620, Nov. 1,
2000; 66 FR 34764, June 29, 2001]

§682.408

§682.407 [Reserved]

§682.408 Loan disbursement through
an escrow agent.

(a) General. (1) A guaranty agency or
an eligible lender may act as an escrow
agent for the purpose of receiving Staf-
ford and PLUS loan proceeds disbursed
by an eligible lender other than a
school, State lender, or a State agency
or instrumentality, and transmitting
those proceeds to the borrower’s school
if the lender and the escrow agent have
entered into a written agreement for
this purpose.

(2) The agreement must provide
that—

(i) The lender may make payments
into an escrow account that is adminis-
tered by the escrow agent in accord-
ance with the requirements of para-
graph (c) of this section and
§682.207(b)(1)(iv);

(ii) The lender shall promptly notify
the borrower’s school when funds are
escrowed for the borrower; and

(iii) The escrow agent is authorized
to—

(A) Transmit the proceeds according
to the note evidencing the loan;

(B) Commingle the proceeds of the
loans paid to it pursuant to an escrow
agreement;

(C) Invest the loan proceeds only in
obligations of the Federal Government
or obligations that are insured or guar-
anteed by the Federal Government; and

(D) Retain for its own use interest or
other earnings on those investments.

(b) Disbursement by the lender. Subject
to §682.207(b)(1)(iii), the lender may dis-
burse the loan proceeds to the escrow
agent using any method agreed to by
the escrow agent and the lender.

(c) Transmittal of FFEL loan proceeds
by the escrow agent. (1) The escrow
agent shall transmit Stafford and SLS
loan proceeds received from a lender
under this section to a school in ac-
cordance with the requirements of
§682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(2) The escrow agent shall transmit
PLUS loan proceeds received from a
lender under this section to a borrower
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in accordance with the requirements of
§682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(d) Return of untransmitted proceeds.
The escrow agent shall return any
untransmitted proceeds of a loan to the
lender within 15 working days after re-
ceiving information indicating that the
student has not enrolled, or has ceased
to be enrolled on at least a half-time
basis, for the period of enrollment for
which the loan was intended.

(Authority: 20 U.S.C. 1078, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§682.409 Mandatory assignment by
guaranty agencies of defaulted
loans to the Secretary.

(a)(1) If the Secretary determines
that action is necessary to protect the
Federal fiscal interest, the Secretary
directs a guaranty agency to promptly
assign to the Secretary any loans held
by the agency on which the agency has
received payment under §682.402(f),
682.402(k), or 682.404. The collection of
unpaid loans owed by Federal employ-
ees by Federal salary offset is, among
other things, deemed to be in the Fed-
eral fiscal interest. Unless the Sec-
retary notifies an agency, in writing,
that other loans must be assigned to
the Secretary, an agency must assign
any loan that meets all of the fol-
lowing criteria as of April 15 of each
year:

(i) The unpaid principal balance is at
least $100.

(ii) For each of the two fiscal years
following the fiscal year in which these
regulations are effective, the loan, and
any other loans held by the agency for
that borrower, have been held by the
agency for at least four years; for any
subsequent fiscal year such loan must
have been held by the agency for at
least five years.

(iii) A payment has not been received
on the loan in the last year.

(iv) A judgment has not been entered
on the loan against the borrower.

(2) If the agency fails to meet a fiscal
year recovery rate standard under
paragraph (a)(2)(ii) of this section for a
loan type, and the Secretary deter-
mines that additional assignments are
necessary to protect the Federal fiscal
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interest, the Secretary may require the
agency to assign in addition to those
loans described in paragraph (a)(1) of
this section, loans in amounts needed
to satisfy the requirements of para-
graph (a)(2)(iii) or (a)(3)(i) of this sec-
tion.

(i) Calculation of fiscal year loan type
recovery rate. A fiscal year loan type re-
covery rate for an agency is deter-
mined by dividing the amount col-
lected on defaulted loans, including
collections by Federal Income Tax Re-
fund Offset, for each loan program (i.e.,
the Stafford, PLUS, SLS, and Consoli-
dation loan programs) by the agency
for loans of that program (including
payments received by the agency on
loans under §682.401(b)(4) and §682.409
and the amounts of any loans pur-
chased from the guaranty agency by an
eligible lender) during the most recent
fiscal year for which data are available
by the total of principal and interest
owed to an agency on defaulted loans
for each loan program at the beginning
of the same fiscal year, less accounts
permanently assigned to the Secretary
through the most recent fiscal year.

(ii) Fiscal year loan type recovery rates
standards. (A) If, in each of the two fis-
cal years following the fiscal year in
which these regulations are effective,
the fiscal year loan type recovery rate
for a loan program for an agency is
below 80 percent of the average recov-
ery rate of all active guaranty agencies
in each of the same two fiscal years for
that program type, and the Secretary
determines that additional assign-
ments are necessary to protect the
Federal fiscal interest, the Secretary
may require the agency to make addi-
tional assignments in accordance with
paragraph (a)(2)(iii) of this section.

(B) In any subsequent fiscal year the
loan type recovery rate standard for a
loan program must be 90 percent of the
average recovery rate of all active
guaranty agencies.

(iii) Non-achievement of loan type re-
covery rate standards.

(A) Unless the Secretary determines
under paragraph (a)(2)(iv) of this sec-
tion that protection of the Federal fis-
cal interest requires that a lesser
amount be assigned, upon notice from
the Secretary, an agency with a fiscal
year loan type recovery rate described
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