§682.409

in accordance with the requirements of
§682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(d) Return of untransmitted proceeds.
The escrow agent shall return any
untransmitted proceeds of a loan to the
lender within 15 working days after re-
ceiving information indicating that the
student has not enrolled, or has ceased
to be enrolled on at least a half-time
basis, for the period of enrollment for
which the loan was intended.

(Authority: 20 U.S.C. 1078, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§682.409 Mandatory assignment by
guaranty agencies of defaulted
loans to the Secretary.

(a)(1) If the Secretary determines
that action is necessary to protect the
Federal fiscal interest, the Secretary
directs a guaranty agency to promptly
assign to the Secretary any loans held
by the agency on which the agency has
received payment under §682.402(f),
682.402(k), or 682.404. The collection of
unpaid loans owed by Federal employ-
ees by Federal salary offset is, among
other things, deemed to be in the Fed-
eral fiscal interest. Unless the Sec-
retary notifies an agency, in writing,
that other loans must be assigned to
the Secretary, an agency must assign
any loan that meets all of the fol-
lowing criteria as of April 15 of each
year:

(i) The unpaid principal balance is at
least $100.

(ii) For each of the two fiscal years
following the fiscal year in which these
regulations are effective, the loan, and
any other loans held by the agency for
that borrower, have been held by the
agency for at least four years; for any
subsequent fiscal year such loan must
have been held by the agency for at
least five years.

(iii) A payment has not been received
on the loan in the last year.

(iv) A judgment has not been entered
on the loan against the borrower.

(2) If the agency fails to meet a fiscal
year recovery rate standard under
paragraph (a)(2)(ii) of this section for a
loan type, and the Secretary deter-
mines that additional assignments are
necessary to protect the Federal fiscal
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interest, the Secretary may require the
agency to assign in addition to those
loans described in paragraph (a)(1) of
this section, loans in amounts needed
to satisfy the requirements of para-
graph (a)(2)(iii) or (a)(3)(i) of this sec-
tion.

(i) Calculation of fiscal year loan type
recovery rate. A fiscal year loan type re-
covery rate for an agency is deter-
mined by dividing the amount col-
lected on defaulted loans, including
collections by Federal Income Tax Re-
fund Offset, for each loan program (i.e.,
the Stafford, PLUS, SLS, and Consoli-
dation loan programs) by the agency
for loans of that program (including
payments received by the agency on
loans under §682.401(b)(4) and §682.409
and the amounts of any loans pur-
chased from the guaranty agency by an
eligible lender) during the most recent
fiscal year for which data are available
by the total of principal and interest
owed to an agency on defaulted loans
for each loan program at the beginning
of the same fiscal year, less accounts
permanently assigned to the Secretary
through the most recent fiscal year.

(ii) Fiscal year loan type recovery rates
standards. (A) If, in each of the two fis-
cal years following the fiscal year in
which these regulations are effective,
the fiscal year loan type recovery rate
for a loan program for an agency is
below 80 percent of the average recov-
ery rate of all active guaranty agencies
in each of the same two fiscal years for
that program type, and the Secretary
determines that additional assign-
ments are necessary to protect the
Federal fiscal interest, the Secretary
may require the agency to make addi-
tional assignments in accordance with
paragraph (a)(2)(iii) of this section.

(B) In any subsequent fiscal year the
loan type recovery rate standard for a
loan program must be 90 percent of the
average recovery rate of all active
guaranty agencies.

(iii) Non-achievement of loan type re-
covery rate standards.

(A) Unless the Secretary determines
under paragraph (a)(2)(iv) of this sec-
tion that protection of the Federal fis-
cal interest requires that a lesser
amount be assigned, upon notice from
the Secretary, an agency with a fiscal
year loan type recovery rate described
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in paragraph (a)(2)(ii) of this section
must promptly assign to the Secretary
a sufficient amount of defaulted loans,
in addition to loans to be assigned in
accordance with paragraph (a)(1) of
this section, to cause the fiscal year
loan type recovery rate of the agency
that fiscal year to equal or exceed the
average rate of all agencies described
in paragraph (a)(2)(ii) of this section
when recalculated to exclude from the
denominator of the agency’s fiscal year
loan type recovery rate the amount of
these additional loans.

(B) The Secretary, in consultation
with the guaranty agency, may require
the amount of loans to be assigned
under paragraph (a)(2) of this section
to include particular categories of
loans that share characteristics that
make the performance of the agency
fall below the appropriate percentage
of the loan type recovery rate as de-
scribed in paragraph (a)(2)(ii) of this
section.

(iv) Calculation of loan type recovery
rate standards. The Secretary, within 30
days after the date for submission of
the second quarterly report from all
agencies, makes available to all agen-
cies a mid-year report, showing the re-
covery rate for each agency and the av-
erage recovery rate of all active guar-
anty agencies for each loan type. In ad-
dition, the Secretary, within 120 days
after the beginning of each fiscal year,
makes available a final report showing
those rates and the average rate for
each loan type for the preceding fiscal
year.

(3)(i) Determination that the protection
of the Federal fiscal interest requires as-
signments. Upon petition by an agency
submitted within 45 days of the notice
required by paragraph (a)(2)(iii)(A) of
this section, the Secretary may deter-
mine that protection of the Federal fis-
cal interest does not require assign-
ment of all loans described in para-
graph (a)(1) of this section or of loans
in the full amount described in para-
graph (a)(2)(iii) of this section only
after review of the agency'’s petition. In
making this determination, the Sec-
retary considers all relevant informa-
tion available to him (including any in-
formation and documentation obtained
by the Secretary in reviews of the

§682.409

agency or submitted to the Secretary
by the agency) as follows:

(A) For each of the two fiscal years
following the fiscal year in which these
regulations are effective, the Secretary
considers information presented by an
agency with a fiscal year loan type re-
covery rate above the average rate of
all active agencies to demonstrate that
the protection of the Federal fiscal in-
terest will be served if any amounts of
loans of the loan type required to be
assigned to the Secretary under para-
graph (a)(1) of this section are retained
by that agency. For any subsequent fis-
cal year, the Secretary considers infor-
mation presented by an agency with a
fiscal year recovery rate 10 percent
above the average rate of all active
agencies.

(B) The Secretary considers informa-
tion presented by an agency that is re-
quired to assign loans under paragraph
(a)(2) of this section to demonstrate
that the protection of the Federal fis-
cal interest will be served if the agency
demonstrates that its compliance with
§682.401(b)(4) and §682.405 has reduced
substantially its fiscal year loan type
recovery rate or rates or if the agency
is not required to assign amounts of
loans that would otherwise have to be
assigned.

(C) The information provided by an
agency  pursuant to paragraphs
(@)®B)(1)(A) and (B) of this section may
include, but is not limited to the fol-
lowing:

(1) The fiscal year loan type recovery
rate within such school sectors as the
Secretary may designate for the agen-
cy, and for all agencies.

(2) The fiscal year loan type recovery
rate for loans for the agency and for all
agencies categorized by age of the
loans as the Secretary may determine.

(3) The performance of the agency,
and all agencies, in default aversion.

(4) The agency’s performance on
judgment enforcement.

(5) The existence and use of any state
or guaranty agency-specific collection
tools.

(6) The agency’s level of compliance
with §§682.409 and 682.410(b)(6).

(7) Other factors that may affect loan
repayment such as State or regional
unemployment and natural disasters.
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(ii) Denial of an agency’s petition. If
the Secretary does not accept the agen-
cy’s petition, the Secretary provides,
in writing, to the agency the Sec-
retary’s reasons for concluding that
the Federal fiscal interest is best pro-
tected by requiring the assignment.

(b)(1) A guaranty agency that assigns
a defaulted loan to the Secretary under
this section thereby releases all rights
and title to that loan. The Secretary
does not pay the guaranty agency any
compensation for a loan assigned under
this section.

(2) The guaranty agency does not
share in any amounts received by the
Secretary on a loan assigned under this
section, regardless of the reinsurance
percentage paid on the loan or the
agency’s previous collection costs.

(©)(1) A guaranty agency must assign
a loan to the Secretary under this sec-
tion at the time, in the manner, and
with the information and documenta-
tion that the Secretary requires. The
agency must submit this information
and documentation in the form (includ-
ing magnetic media) and format speci-
fied by the Secretary.

(2) The guaranty agency must exe-
cute an assignment to the United
States of America of all right, title,
and interest in the promissory note or
judgment evidencing a loan assigned
under this section. If more than one
loan is made under an MPN, the assign-
ment of the note only applies to the
loan or loans being assigned to the Sec-
retary.

(3) If the agency does not provide the
required information and documenta-
tion in the form and format required
by the Secretary, the Secretary may,
at his option—

(i) Allow the agency to revise the
agency’s submission to include the re-
quired information and documentation
in the specified form and format;

(ii) In the case of an improperly for-
matted computer tape, reformat the
tape and assess the cost of the activity
against the agency;

(iii) Reorganize the material sub-
mitted and assess the cost of that ac-
tivity against the agency; or

(iv) Obtain from other agency records
and add to the agency’s submission any
information from the original submis-
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sion, and assess the cost of that activ-
ity against the agency.

(4) For each loan assigned, the agen-
cy shall submit to the Secretary the
following documents associated for
each loan, assembled in the order listed
below:

(i) The original or a true and exact
copy of the promissory note.

(i) Any documentation of a judg-
ment entered on the loan.

(iii) A written assignment of the loan
or judgment, unless this assignment is
affixed to the promissory note.

(iv) The loan application, if a sepa-
rate application was provided to the
lender.

(v) A payment history for the loan,
as described in §682.414(a)(1)(ii)(C).

(vi) A collection history for the loan,
as described in §682.414(a)(1)(ii)(D).

(5) The agency may submit copies of
required documents in lieu of originals.

(6) The Secretary may accept the as-
signment of a loan without all of the
documents listed in paragraph (c)(4) of
this section. If directed to do so, the
agency must retain these documents
for submission to the Secretary at
some future date.

(d)(1) If the Secretary determines
that the agency has not submitted a
document or record required by para-
graph (c) of this section, and the Sec-
retary decides to allow the agency an
additional opportunity to submit the
omitted document under paragraph
(c)(3)(i) of this section, the Secretary
notifies the agency and provides a rea-
sonable period of time for the agency
to submit the omitted record or docu-
ment.

(2) If the omitted document is not
submitted within the time specified by
the Secretary, the Secretary deter-
mines whether that omission impairs
the Secretary’s ability to collect the
loan.

(3) If the Secretary determines that
the ability to collect the loan has been
impaired under paragraph (d)(2) of this
section, the Secretary assesses the
agency the amount paid to the agency
under the reinsurance agreement and
accrued interest at the rate applicable
to the borrower under §682.410(b)(3).
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(4) The Secretary reassigns to the
agency that portion of the loan deter-
mined to be unenforceable by the De-
partment.

(Approved by the Office of Management and
Budget under control number 1845-0020)
(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078-
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 33356, June 28,
1994; 60 FR 30788, June 12, 1995; 64 FR 18980,
Apr. 16, 1999; 64 FR 58630, Oct. 29, 1999; 64 FR
58963, Nov. 1, 1999]

§682.410 Fiscal, administrative,
enforcement requirements.

(a) Fiscal requirements—(1) Reserve
fund assets. A guaranty agency shall es-
tablish and maintain a reserve fund to
be used solely for its activities as a
guaranty agency under the FFEL Pro-
gram (‘‘guaranty activities’”). The
guaranty agency shall credit to the re-
serve fund—

(i) The total amount of
premiums collected;

(if) Funds received from a State for
the agency’s guaranty activities, in-
cluding matching funds under section
422(a) of the Act;

(iii) Federal advances obtained under
sections 422(a) and (c) of the Act;

(iv) Federal payments for default,
bankruptcy, death, disability, closed
schools, and false certification claims;

(v) Supplemental preclaims assist-
ance payments;

(vi) Transitional support payments
received under section 458(a) of the
Act;

(vii) Funds collected by the guaranty
agency on FFEL Program loans on
which a claim has been paid;

(viii) Investment earnings on the re-
serve fund; and

(ix) Other funds received by the guar-
anty agency from any source for the
agency’s guaranty activities.

(2) Uses of reserve fund assets. A guar-
anty agency may not use the assets of
the reserve fund established under
paragraph (a)(1) of this section to pay
costs prohibited under §682.418, but
shall use the assets of the reserve fund
to pay only—

(i) Insurance claims;

(ii) Costs that are reasonable, as de-
fined under §682.410(a)(11)(iii), and that
are ordinary and necessary for the

and

insurance
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agency to fulfill its responsibilities
under the HEA, including costs of col-
lecting loans, providing preclaims as-
sistance, monitoring enrollment and
repayment status, and carrying out
any other guaranty activities. Those
costs must be—

(A) Allocable to the FFEL Program,;

(B) Not higher than the agency would
incur under established policies, regu-
lations, and procedures that apply to
any comparable non-Federal activities
of the guaranty agency;

(C) Not included as a cost or used to
meet cost sharing or matching require-
ments of any other federally supported
activity, except as specifically pro-
vided by Federal law;

(D) Net of all applicable credits; and

(E) Documented in accordance with
applicable legal and accounting stand-
ards;

(iii) The Secretary’s equitable share
of collections;

(iv) Federal advances and other funds
owed to the Secretary;

(v) Reinsurance fees;

(vi) Insurance premiums related to
cancelled loans;

(vii) Borrower refunds, including
those arising out of student or other
borrower claims and defenses;

(viii) (A) The repayment, on or after
December 29, 1993, of amounts credited
under paragraphs (a)(1)(ii) or (a)(1)(ix)
of this section, if the agency provides
the Secretary 30 days prior notice of
the repayment and demonstrates
that—

(1) These amounts were originally re-
ceived by the agency under appropriate
contemporaneous documentation speci-
fying that receipt was on a temporary
basis only;

(2) The objective for which these
amounts were originally received by
the agency has been fully achieved; and

(3) Repayment of these amounts
would not cause the agency to fail to
comply with the minimum reserve lev-
els provided by paragraph (a)(10) of this
section, except that the Secretary
may, for good cause, provide written
permission for a payment that meets
the other requirements of this para-
graph (2)(2)(ix)(A).

(B) The repayment, prior to Decem-
ber 29, 1993, of amounts credited under
paragraphs (a)(1)(ii) or (a)(1)(ix) of this
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