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(1) A report concerning the status of
the agency’s reserve fund and the oper-
ation of the agency’s loan guarantee
program at the time and in the manner
that the Secretary may reasonably re-
quire. The Secretary does not pay the
agency any funds, the amount of which
are determined by reference to data in
the report, until a complete and accu-
rate report is received.

(2) Annually, for each State in which
it operates, a report of the total guar-
anteed loan volume, default volume,
and default rate for each of the fol-
lowing categories of originating lend-
ers on all loans guaranteed after De-
cember 31, 1980:

(i) Schools.

(ii) State or private nonprofit lend-
ers.

(iii) Commercial financial institu-
tions (banks, savings and loan associa-
tions, and credit unions).

(iv) All other types of lenders.

(3) By July 1 of each year, a report
on—

(i) Its eligibility criteria for schools
and lenders;

(ii) Its procedures for the limitation,
suspension, and termination of schools
and lenders;

(iii) Any actions taken in the pre-
ceding 12 months to limit, suspend, or
terminate the participation of a school
or lender in the agency’s program; and

(iv) The steps the agency has taken
to ensure its compliance with
§682.410(c), including the identity of
any law enforcement agency with
which the agency has made arrange-
ments for that purpose.

(4) Information consisting of those
extracts from its computer data base,
and supplied in the medium and the
format, prescribed in the Stafford,
SLS, and PLUS Loan Tape Dump Pro-
cedures (ED Forms 1070 and 1071).

(5) Any other information concerning
its loan insurance program requested
by the Secretary.

(c) Inspection requirements. (1) For
purposes of examination of records, ref-
erences to an institution in 34 CFR
668.24(f) (1) through (3) shall mean a
guaranty agency or its agent.

(2) A guaranty agency shall require
in its agreement with a lender or in its
published rules or procedures that the
lender or its agent give the Secretary
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or the Secretary’s designee and the
guaranty agency access to the lender’s
records for inspection and copying in
order to verify the accuracy of the in-
formation provided by the lender pur-
suant to §682.401(b) (21) and (22), and
the right of the lender to receive or re-
tain payments made under this part, or
to permit the Secretary or the agency
to enforce any right acquired by the
Secretary or the agency under this
part.

(Approved by the Office of Management and
Budget under control number 1845-0020)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078—
3, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22455, 22489, Apr.
29, 1994; 59 FR 33358, June 28, 1994; 59 FR
34964, July 7, 1994; 61 FR 60493, Nov. 27, 1996;
64 FR 58632, Oct. 29, 1999; 64 FR 58963, Nov. 1,
1999; 65 FR 65621, Nov. 1, 2000; 66 FR 34764,
June 29, 2001; 67 FR 67080, Nov. 1, 2002]

§682.415 Special insurance and rein-
surance rules.

(a)(1) A lender or lender servicer (as
an agent for an eligible lender) des-
ignated for exceptional performance
under paragraph (b) of this section
shall receive 100 percent reimburse-
ment on all claims submitted for insur-
ance during the 12-month period fol-
lowing the date the lender or lender
servicer and appropriate guaranty
agencies receive notification of the
designation of the eligible lender or
lender servicer under paragraph (b) of
this section. A guaranty agency or a
guaranty agency servicer (as an agent
for a guaranty agency) designated for
exceptional performance under para-
graph (c) of this section shall receive
the applicable reinsurance rate under
section 428(c)(1) of the Act on all
claims submitted for payments by the
guaranty agency or guaranty agency
servicer during the 12-month period fol-
lowing the date the guaranty agency
receives notification of its designation,
or its servicer’s designation, under
paragraph (c) of this section. A notice
of designation for exceptional perform-
ance under this section is deemed to
have been received by the lender,
servicer, or guaranty agency no later
than 3 days after the date the notice is
mailed, unless the lender, servicer, or
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guaranty agency is able to prove other-
wise.

(2) To receive a designation for ex-
ceptional performance under paragraph
(a)(1) of this section, a lender, servicer,
and guaranty agency must submit to
the Secretary—

(i) A written request for designation
for exceptional performance that in-
cludes—

(A) The applicant’s name and ad-
dress;

(B) A contact person;

(C) Its ED identification number, if
applicable;

(D) The name and address of applica-
ble guarantors; and

(E) A copy of an annual financial
audit performed in accordance with the
Audit Guide developed by the U.S. De-
partment of Education, Office of In-
spector General, or one of the following
as appropriate:

(1) A lender may submit a copy of an
annual audit required under §682.305(c),
if the audit period ends no more than
90 days prior to the date the lender
submits its request for designation.

(2) A servicer may submit a copy of
the annual financial audit, as defined,
completed and submitted under 34 CFR
682.416(e), if the audit period ends no
more than 90 days prior to the date the
servicer submits its request for des-
ignation.

(3) A guaranty agency may submit a
copy of the annual audit required
under section 428(b)(2)(D) of the Higher
Education Act of 1965, as amended, if
the audit period ends no more than 90
days prior to the date the guaranty
agency submits its request for designa-
tion;

(ii) If the applicant is a servicer, a
statement signed by the owner or chief
executive officer of the applicant certi-
fying that the applicant meets the defi-
nition of a servicer contained in para-
graph (d)(3) of this section; and

(iii)(A) A compliance audit of its loan
portfolio, conducted by a qualified
independent organization meeting the
criteria in paragraph (b)(9) of this sec-
tion, that yields a compliance perform-
ance rating of 97 percent or higher of
all due diligence requirements applica-
ble to each loan, on average, with re-
spect to the collection of delinquent or
defaulted loans and satisfying the re-
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quirements in paragraph (b)(1)(iv) of
this section or, if applicable, paragraph
(c)(2)(i) of this section. The audit pe-
riod may end no more than 90 days
prior to the date the lender, servicer or
guaranty agency submits its request
for designation.

(B) To satisfy the requirement of
paragraph (a)(2)(iii)(A) of this section,
a servicer may submit its annual com-
pliance audit under 34 CFR 682.416(e), if
the servicer includes in its report a
measure of its compliance performance
rating required under paragraph
(@)(2)(iii)(A) of this section, if this
audit is performed in accordance with
an audit guide developed by the U.S.
Department of Education, Office of In-
spector General.

(3) The cost of audits for determining
eligibility and continued compliance
under this section is the responsibility
of the lender, servicer, or guaranty
agency.

(4) A lender or servicer shall also sub-
mit the information in paragraph (a)(2)
(i), (i), or (iii) of this section to each
appropriate guaranty agency.

(5) A lender may be designated for ex-
ceptional performance for loans that it
services itself. A lender servicer may
be designated for exceptional perform-
ance only for all loans it services.

(6)(i) To prevent a lapse of a lender’s,
servicer’s, or guaranty agency’s excep-
tional performance status after the end
of the 12-month period, the lender,
servicer, or guaranty agency shall sub-
mit updated information required
under paragraph (a)(2) of this section
to the Secretary no later than 90 days
after the end of the annual audit pe-
riod.

(ii) Upon the Secretary’s determina-
tion that the lender, servicer, or guar-
anty agency maintained at least a 97
percent compliance performance rate
and satisfies the other requirements
for designation, the Secretary notifies
the lender, servicer, or guaranty agen-
cy that its redesignation for excep-
tional performance begins on the date
following the last day of the previous
12-month period for which it received
designation for exceptional perform-
ance. However, a lender’s, servicer’s, or
guaranty agency’s designation for ex-
ceptional performance continues until
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it receives notification from the Sec-
retary that its request for redesigna-
tion is approved, or that its designa-
tion is revoked, under the provisions of
paragraph (b)(8)(iii) of this section.

(iii) The Secretary notifies the lender
or lender servicer and the appropriate
guaranty agency within 60 days after
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of
this section, from the eligible lender or
lender servicer, that the lender’s or
lender servicer’s reapplication for des-
ignation for exceptional performance
has been approved or denied. A notice
under paragraph (a)(6)(ii) of this sec-
tion is determined to have been re-
ceived by the lender, servicer, or guar-
anty agency no later than 3 days after
the notice is mailed, unless the lender,
servicer, or guaranty agency is able to
prove otherwise.

(b) Determination of eligibility. (1) The
Secretary determines whether to des-
ignate a lender or lender servicer for
exceptional performance based upon—

(i) The annual compliance audit of
collection activities required for FFEL
Program loans under  §682.411(c)
through (h), and (m), if applicable,
serviced during the audit period;

(if) Information from any guaranty
agency regarding an eligible lender or
lender servicer desiring designation,
including, but not limited to, any in-
formation suggesting that the lender’s
or lender servicer’s request for designa-
tion should not be approved;

(iii) Any other information in the
possession of the Secretary, or sub-
mitted to the Secretary by any other
agency or office of the Federal Govern-
ment; and

(iv) Evidence indicating that the
lender or lender servicer has complied
with the requirements for converting
FFEL Program loans to repayment
under §682.209(a), and the timely filing
requirements under 8§§682.402(g)(2) and
682.406(a)(5), in accordance with the
audit guide as published by the U.S.
Department of Education, Office of In-
spector General. The audit submitted
under paragraph (b)(1)(i) of this section
may satisfy this requirement, if a sepa-
rate sample of loans is used.

(2) The Secretary informs the eligible
lender or lender servicer, and the ap-
propriate guaranty agency, that the

§682.415

lender’s or lender servicer’s request for
designation as an exceptional lender or
lender servicer has been approved, un-
less the results of the audit are persua-
sively rebutted by information under
paragraphs (b) (1)(ii) or (iii) of this sec-
tion. If the request for designation is
not approved, the Secretary informs
the lender or lender servicer and the
appropriate guaranty agency or agen-
cies of the reason the application is not
approved.

(3) In calculating a lender’s or lender
servicer’s compliance rating, as ref-
erenced in paragraph (a)(2)(iii) of this
section, the universe for the audit
must include all loans in the lender’s
or lender servicer’s FFEL Program
portfolio that are serviced during the
audit period performed under the De-
partment’s regulations in 8§§682.411,
682.209(a), 682.402(g)(2), and 682.406(a)(5).
The calculation may consider only due
diligence activities applicable to the
audit period. The numerator must in-
clude the total number of collection
activities successfully completed, in
accordance with program regulations,
that are serviced during the audit pe-
riod. The denominator must include
the total number of collection activi-
ties required to be performed, in com-
pliance with program regulations, that
are serviced during the audit period.
Using statistical sampling and evalua-
tion techniques identified in an audit
guide prepared by the Department’s Of-
fice of Inspector General, a random
sample of loans must be selected and
evaluated.

(4) The Secretary notifies the lender
or lender servicer and the appropriate
guaranty agency within 60 days after
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of
this section, from the eligible lender or
lender servicer, that the lender’s or
lender servicer’s application for des-
ignation for exceptional performance
has been approved or denied.

(5)(i) Except as provided under para-
graph (b)(8) of this section, a guaranty
agency may not refuse, solely on the
basis of a violation of repayment con-
version, due diligence requirements, or
timely filing requirements, to pay an
eligible lender or lender servicer, des-
ignated for exceptional performance,
100 percent of the unpaid principal and
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interest of all loans for which eligible
claims are submitted for insurance
payment by that eligible lender or
lender servicer. The designation of a
lender or lender servicer for excep-
tional performance applies to loans
that have been serviced by the lender
or lender servicer for the last 180 days
prior to a borrower’s default or earlier
in the case of death, disability, bank-
ruptcy, or closed school and false cer-
tification discharges.

(ii) A guaranty agency or the Sec-
retary may require the lender or lender
servicer to repurchase a loan if the
agency determines the loan should not
have been submitted as a claim. A
guaranty agency may not require re-
purchase of a loan based solely on the
lender’s violation of the requirement
relating to repayment conversion, due
diligence, or timely filing. The guar-
anty agency must pay claims to a lend-
er or lender servicer designated for ex-
ceptional performance in accordance
with this paragraph for the one-year
period following the date the guaranty
agency receives notification of the
lender’s or lender servicer’s designa-
tion under paragraph (b)(2) of this sec-
tion, unless the Secretary notifies the
guaranty agency that the lender’s or
lender servicer’s designation for excep-
tional performance has been revoked.

(6)(1) To maintain its designation for
exceptional performance, the lender or
lender servicer must have a quarterly
compliance audit of the due diligence
in collection activities required for
FFEL Program loans under §682.411(c)-
(h), and (m), if applicable, and for con-
verting FFEL Program loans to repay-
ment under §682.209(a) and timely fil-
ing requirements under 8§682.402(g)(2)
and 682.406(a)(5) conducted by a quali-
fied independent organization meeting
the criteria in paragraph (b)(9) of this
section that results in a compliance
rating for the quarter of not less than
97 percent. The audit must indicate a
compliance performance rating of not
less than 97 percent for two consecu-
tive months or 90 percent for any
month. The quarterly audit may not
include any period covered by the an-
nual financial and compliance audit
under paragraph (a)(2) of this section.
The results of the quarterly compli-
ance audit must be submitted to the
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Secretary and to the appropriate guar-
anty agencies within 90 days following
the end of each quarter.

(i) If a lender or lender servicer has
been designated for exceptional per-
formance for at least 15 months, a lend-
er or lender servicer may petition the
Secretary for permission to have its in-
ternal auditors perform the subsequent
quarterly compliance audits required
by paragraph (b)(6)(i) of this section. If
the Secretary approves the request, the
lender’s or lender servicer’s annual
audit must assess the reliability of the
procedures used by the lender’s or lend-
er servicer’s internal auditor in per-
forming the quarterly audits.

(iii) The lender or lender servicer
shall perform three quarterly audits
and one annual audit that includes a
representative sample of fourth quarter
collection activities to satisfy the re-
quirements of this paragraph.

(7)(i) Insurance payments made on el-
igible claims submitted by a lender or
lender servicer designated for excep-
tional performance are not subject to
additional review of repayment conver-
sion, due diligence, and timely filing
requirements, or to required repur-
chase by the lender or lender servicer,
unless the Secretary determines that
the eligible lender or lender servicer
engaged in fraud or other purposeful
misconduct in obtaining designation
for exceptional performance. Notwith-
standing the payment requirements in
this paragraph, nothing prohibits the
guaranty agency or the Secretary from
reviewing the lender’'s or lender
servicer’s activities in regard to the
loans paid under this paragraph as part
of program oversight responsibilities,
or for requiring the lender to repur-
chase a loan if the agency determines
the loan should not have been sub-
mitted as a claim. The lender shall file,
and the guaranty agency shall main-
tain, the documentation the guaranty
agency normally requires its lenders to
file with respect to the collection his-
tory of each loan.

(ii) A lender or lender servicer des-
ignated under this section that fails to
service loans or otherwise comply with
applicable program regulations is con-
sidered in violation of 31 U.S.C. 3729.
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(8)(i) The Secretary revokes the des-
ignation of a lender or lender servicer
for exceptional performance if—

(A) The quarterly compliance audit
required under paragraph (b)(6) of this
section is submitted to the Secretary
and indicates that the lender or lender
servicer failed to maintain not less
than 97 percent compliance with due
diligence standards for the quarter, or
not less than 97 percent compliance for
2 consecutive months, or 90 percent for
any month; or

(B) Any quarterly audit required in
paragraph (b)(6) of this section is not
received by the Secretary within 90
days following the end of each quarter.

(if) The Secretary may revoke the
designation of an exceptional lender or
lender servicer if—

(A) The Secretary determines the eli-
gible lender or lender servicer failed to
maintain an overall level of regulatory
compliance consistent with the audit
submitted by the lender or lender
servicer;

(B) The Secretary has reason to be-
lieve the lender or lender servicer may
have engaged in fraud in securing its
designation for exceptional perform-
ance; or

(C) The lender or lender servicer fails
to service loans in accordance with
program regulations. For purposes of
this paragraph, a lender or lender
servicer fails to service loans in ac-
cordance with program regulations if
the Secretary determines that the
lender or lender servicer has com-
mitted serious and material violations
of the regulations.

(iii) The date on which the event or
condition occurred is the effective date
of the revocation, except for revocation
under paragraph (a)(6) of this section,
which is effective at the close of the 12-
month period for which the lender or
lender servicer received designation for
exceptional performance.

(9) Public accountants, public ac-
counting firms, and external govern-
ment audit organizations that meet
the qualification and independence
standards contained in Government
Auditing Standards published by the
Comptroller General of the United
States are acceptable entities to per-
form the audits required under para-
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graphs (a)(2)(iii)(A) and (b)(6) of this
section.

(c)(1)(i) Except as provided under
paragraph (c)(8) of this section, the
Secretary pays the applicable reinsur-
ance rate under section 428(b)(1)(G) of
the Act on all claims submitted by a
guaranty agency or guaranty agency
servicer that has been designated for
exceptional performance.

(ii) A guaranty agency may be des-
ignated for exceptional performance
for loans that it services itself.

(iii) A guaranty agency servicer may
be designated for exceptional perform-
ance for loans it services.

(iv) A guaranty agency or guaranty
agency servicer is designated for excep-
tional performance for a 12-month pe-
riod following the receipt, by the guar-
anty agency or guaranty agency
servicer, of the Secretary’s notification
of designation.

(v) A notice under this paragraph is
determined to have been received no
later than 3 days after the date the no-
tice is mailed, unless the guaranty
agency or guaranty agency servicer is
able to prove otherwise.

(2) The Secretary determines whether
to designate a guaranty agency or
guaranty agency servicer for excep-
tional performance based upon—

(i) The annual financial audit and a
compliance audit of collection activi-
ties, including timely claim payment
and timely reinsurance filing required
for FFEL Program loans under
§§682.410(b)(6)(i) through (xii), and
682.406 (a)(8) and (a)(9); and

(ii) Any other information in the pos-
session of the Secretary.

(3) The Secretary informs the guar-
anty agency or guaranty agency
servicer that its request for designa-
tion for exceptional performance has
been approved, unless the results of the
audit are persuasively rebutted by
other information received by the Sec-
retary. If the Secretary does not ap-
prove the guaranty agency’s or guar-
anty agency servicer’s request for des-
ignation, the Secretary informs the
guaranty agency or guaranty agency
servicer of the reason the application
was not approved.
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(4) In calculating a guaranty agen-
cy’s or guaranty agency servicer’s com-
pliance rating, as referenced in para-
graph (a)(2)(iii) of this section, the Sec-
retary requires that the universe of
loans in the audit sample must consist
of all loans in the guaranty agency’s or
guaranty agency servicer’'s FFEL Pro-
gram portfolio that are serviced during
the audit period performed under the
Department’s regulations in
§§682.410(b)(6)(i) through (xii) and
682.406 (a)(8) and (a)(9). The calculation
may consider only the due diligence ac-
tivities that were or should have been
conducted during the audit period. The
numerator must include the total num-
ber of collection activities successfully
completed in accordance with program
regulations on loans that were serviced
during the audit period. The denomi-
nator must include the total number of
collection activities required to be per-
formed in compliance with program
regulations on loans that were serviced
during the audit period. Using statis-
tical sampling and evaluation tech-
niques identified in an audit guide pre-
pared by the Department’s Office of In-
spector General, a random sample of
loans must be selected and evaluated.

(5) The Secretary notifies a guaranty
agency or guaranty agency servicer,
within 60 days after the date the Sec-
retary receives the information listed
in paragraph (a)(2) of this section
whether the guaranty agency’s or guar-
anty agency servicer’s application for
designation for exceptional perform-
ance has been approved or denied.

(6)(i) To maintain its status as an ex-
ceptional guaranty agency or guaranty
agency servicer, the guaranty agency
or guaranty agency servicer must have
a quarterly compliance audit of the due
diligence in collection activities of de-
faulted FFEL Program loans under
§§682.410(b)(6)(i) through (xii) and
682.406(a)(8) and (a)(9) conducted by a
qualified independent organization
meeting the criteria in paragraph (c)(9)
of this section. The audit must yield a
compliance performance rating of not
less than 97 percent. The quarterly
audit may not include any period cov-
ered by the annual financial and com-
pliance audit required under paragraph
(a)(2) of this section. The results of the
quarterly compliance audit must be
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submitted to the Secretary within 90
days following the end of each quarter.

(ii) If the guaranty agency or guar-
anty agency servicer has been des-
ignated for exceptional performance
for at least 15 months, the guaranty
agency or a guaranty agency servicer
may petition the Secretary for permis-
sion to have its internal auditors per-
form subsequent quarterly compliance
audits required by paragraph (c)(6)(i) of
this section. If the Secretary approves
the request, the guaranty agency’s or
guaranty agency servicer’s annual
audit must assess the reliability of the
procedures used by the guaranty agen-
cy’s or the guaranty agency servicer’s
internal auditor in performing the
quarterly audits.

(7)(i) Payments of reinsurance made
on claims, under the FFEL Program,
submitted by a guaranty agency or
guaranty agency servicer designated
for exceptional performance are not
subject to repayment based on addi-
tional review of due diligence activi-
ties, including timely claim payment,
or timely filing for reinsurance cov-
ering a period during which the guar-
anty agency or guaranty agency
servicer was designated for any reason
other than a determination by the Sec-
retary that the eligible guaranty agen-
cy or guaranty agency servicer engaged
in fraud or other purposeful mis-
conduct in obtaining designation for
exceptional performance.

(if) A guaranty agency designated
under this section that fails to service
loans or otherwise comply with appli-
cable program regulations is consid-
ered in violation of 31 U.S.C. 3729.

(8)(i) The Secretary may revoke the
designation of a guaranty agency or
guaranty agency servicer for excep-
tional performance if the Secretary has
reason to believe the guaranty agency
or guaranty agency servicer fraudu-
lently obtained its designation for ex-
ceptional performance.

(ii) The Secretary may revoke the
designation for exceptional perform-
ance upon 30 days’ notice, and an op-
portunity for a hearing before the Sec-
retary, if the Secretary finds that the
guaranty agency or guaranty agency
servicer failed to maintain an accept-
able overall level of regulatory compli-
ance.
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(9) A qualified independent organiza-
tion is an organization that meets the
criteria in paragraph (b)(9) of this sec-
tion.

(d) Definitions. For purposes of this
section—

(1) Due diligence requirements means
the activities required to be performed
by lenders or guaranty agencies on de-
linquent or defaulted loans pursuant to
§682.411 (c) through (h), and (m), if ap-
plicable and §§682.410(b)(6)(i) through
(xii) and 682.406(a)(8) and (a)(9);

(2) Eligible loan means a loan made,
insured, or guaranteed under part B of
title IV of the Act; and

(3) Servicer means an entity that serv-
ices and collects student loans and
that—

(i) Has substantial experience in serv-
icing and collecting consumer loans or
student loans;

(if) Has an annual independent finan-
cial audit that is furnished to the Sec-
retary and any other parties des-
ignated by the Secretary;

(iii) Has business systems capable of
meeting the requirements of part B of
title IV of the Act and applicable regu-
lations;

(iv) Has adequate personnel knowl-
edgeable about the student loan pro-
grams authorized by part B of title IV
of the Act; and

(v) Does not knowingly have any
owner, majority shareholder, director,
or officer of the entity who has been
convicted of a felony.

(Approved by the Office of Management and
Budget under control number 1840-0538)

(Authority: 20 U.S.C. 1078-9)

[59 FR 32866, June 24, 1994, as amended at 60
FR 30788, June 12, 1995; 64 FR 18981, Apr. 16,
1999; 66 FR 34764, June 29, 2001]

§682.416 Requirements for third-party
servicers and lenders contracting
with third-party servicers.

(a) Standards for administrative capa-
bility. A third-party servicer is consid-
ered administratively responsible if
it—

(1) Provides the services and adminis-
trative resources necessary to fulfill its
contract with a lender or guaranty
agency, and conducts all of its contrac-
tual obligations that apply to the
FFEL programs in accordance with
FFEL programs regulations;
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(2) Has business systems including
combined automated and manual sys-
tems, that are capable of meeting the
requirements of part B of Title IV of
the Act and with the FFEL programs
regulations; and

(3) Has adequate personnel who are
knowledgeable about the FFEL pro-
grams.

(b) Standards of financial responsi-
bility. The Secretary applies the provi-
sions of 34 CFR 668.15(b) (1)-(4) and (6)-
(9) to determine that a third-party
servicer is financially responsible
under this part. References to ‘“‘the in-
stitution’ in those provisions shall be
understood to mean the third-party
servicer, for this purpose.

(c) Special review of third-party
servicer. (1) The Secretary may review a
third-party servicer to determine that
it meets the administrative capability
and financial responsibility standards
in this section.

(2) In response to a request from the
Secretary, the servicer shall provide
evidence to demonstrate that it meets
the administrative capability and fi-
nancial responsibility standards in this
section.

(3) The servicer may also provide evi-
dence of why administrative action is
unwarranted if it is unable to dem-
onstrate that it meets the standards of
this section.

(4) Based on the review of the mate-
rials provided by the servicer, the Sec-
retary determines if the servicer meets
the standards in this part. If the
servicer does not, the Secretary may
initiate an administrative proceeding
under subpart G.

(d) Past performance of third-party
servicer or persons affiliated with servicer.
Notwithstanding paragraphs (b) and (c)
of this section, a third-party servicer is
not financially responsible if—

(1)(i) The servicer; its owner, major-
ity shareholder, or chief executive offi-
cer; any person employed by the
servicer in a capacity that involves the
administration of a Title IV, HEA pro-
gram or the receipt of Title 1V, HEA
program funds; any person, entity, or
officer or employee of an entity with
which the servicer contracts where
that person, entity, or officer or em-
ployee of the entity acts in a capacity
that involves the administration of a
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