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§682.703 Informal compliance proce-
dure.

(a) The Secretary may use the infor-
mal compliance procedure in paragraph
(b) of this section if the Secretary re-
ceives a complaint or other reliable in-
formation indicating that a lender or
third-party servicer may be in viola-
tion of applicable laws, regulations,
special arrangements, agreements, or
limitations entered into under the au-
thority of statutes applicable to Title
1V of the HEA.

(b) Under the informal compliance
procedure, the Secretary gives the
lender or servicer a reasonable oppor-
tunity to—

(1) Respond to the complaint or infor-
mation; and

(2) Show that the violation has been
corrected or submit an acceptable plan
for correcting the violation and pre-
venting its recurrence.

(c) The Secretary does not delay lim-
itation, suspension, or termination
procedures during the informal compli-
ance procedure if—

(1) The delay would harm the FFEL
programs; or

(2) The informal compliance proce-
dure will not result in correction of the
alleged violation.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]

§682.704 Emergency action.

(a) The Secretary, or a designated
Departmental official, may take emer-
gency action to stop the issuance of
guarantee commitments by the Sec-
retary and guarantee agencies and to
withhold payment of interest benefits
and special allowance to a lender if the
Secretary—

(1) Receives reliable information that
the lender or a third-party servicer
with which the lender contracts is in

violation of applicable laws, regula-
tions, special arrangements, agree-
ments, or limitations entered into

under the authority of statutes appli-
cable to Title IV of the HEA pertaining
to the lender’s portfolio of loans;

(2) Determines that immediate ac-
tion is necessary to prevent the likeli-
hood of substantial losses by the Fed-

§682.705

eral Government, parent borrowers, or
students; and

(3) Determines that the likelihood of
loss exceeds the importance of fol-
lowing the procedures for limitation,
suspension, or termination.

(b) The Secretary begins an emer-
gency action by notifying the lender or
third-party servicer, by certified mail,
return receipt requested, of the action
and the basis for the action.

(c) The action becomes effective on
the date the notice is mailed to the
lender or third-party servicer.

(d)(1) An emergency action does not
exceed 30 days unless a limitation, sus-
pension, or termination proceeding is
begun before that time expires.

(2) If a limitation, suspension, or ter-
mination proceeding is begun before
the expiration of the 30-day period—

(i) The emergency action may be ex-
tended until completion of the pro-
ceeding, including any appeal to the
Secretary; and

(if) Upon the written request of the
lender or third-party servicer, the Sec-
retary may provide the lender or
servicer with an opportunity to dem-
onstrate that the emergency action is
unwarranted.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]
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(a) Scope. (1) A suspension by the Sec-
retary removes a lender’s eligibility
under the FFEL programs or a third-
party servicer’s ability to enter into
contracts with eligible lenders, and the
Secretary does not guarantee or rein-
sure a new loan made by the lender or
new loan serviced by the servicer dur-
ing a period not to exceed 60 days from
the date the suspension becomes effec-
tive, unless—

(i) The lender or servicer and the Sec-
retary agree to an extension of the sus-
pension period, if the lender or third-
party servicer has not requested a
hearing; or

(i) The Secretary begins a limitation
or a termination proceeding.

(2) If the Secretary begins a limita-
tion or a termination proceeding before

Suspension proceedings.

805



§682.705

the suspension period ends, the Sec-
retary may extend the suspension pe-
riod until the completion of that pro-
ceeding, including any appeal to the
Secretary.

(3) A suspension described in 34 CFR
85.201(c) lasts for a period of 60 days,
beginning on the effective date speci-
fied in the notice by the Secretary
under 34 CFR 85.201(b), except as pro-
vided in paragraph (a)(1)(i) or (ii) of
this section.

(b) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a
suspension proceeding by sending the
lender or servicer a notice by certified
mail with return receipt requested.

(2) The notice—

(i) Informs the lender or servicer of
the Secretary’s intent to suspend the
lender’s or servicer’s eligibility for a
period not to exceed 60 days;

(ii) Describes the consequences of a
suspension;

(iii) ldentifies the alleged violations
on which the proposed suspension is
based;

(iv) States the proposed date the sus-
pension becomes effective, which is at
least 20 days after the date of mailing
of the notice;

(v) Informs the lender or servicer
that the suspension will not take effect
on the proposed date, except as pro-
vided in paragraph (c)(9) of this sec-
tion, if the Secretary receives at least
five days prior to that date a request
for an oral hearing or written material
showing why the suspension should not
take effect; and

(vi) Asks the lender or servicer to
correct voluntarily any alleged viola-
tions.

() Hearing. (1) If the lender or
servicer does not request an oral hear-
ing but submits written material, the
Secretary, or a designated Depart-
mental official, considers the material
and—

(i) Dismisses the proposed suspen-
sion; or

(ii) Determines that the proposed
suspension should be implemented and
notifies the lender or servicer of the ef-
fective date of the suspension.

(2) If the lender or servicer requests
an oral hearing within the time speci-
fied in paragraph (b)(2)(v) of this sec-

34 CFR Ch. VI (7-1-03 Edition)

tion, the Secretary schedules the date
and place of the hearing. The date is at
least 15 days after receipt of the re-
quest from the lender or servicer. No
proposed suspension takes effect until
a hearing is held.

(3) The oral hearing is conducted by a
presiding officer who—

(i) Ensures that a written record of
the hearing is made;

(ii) Considers relevant written mate-
rial presented before the hearing and
other relevant evidence presented dur-
ing the hearing; and

(iii) Issues a decision based on find-
ings of fact and conclusions of law that
may suspend the lender’s or servicer’s
eligibility only if the presiding officer
is persuaded that the suspension is
warranted by the evidence.

(4) The formal rules of evidence do
not apply, and no discovery, as pro-
vided in the Federal Rules of Civil Pro-
cedure, (28 U.S.C. Appendix) is re-
quired.

(5) The presiding officer shall base
findings of fact only on evidence con-
sidered at or before the hearing and
matters given official notice.

(6) In a suspension action against a
lender or third-party servicer based on
a suspension under Executive Order
12549 or a proposed debarment under
the Federal Acquisition Regulation
(FAR), 48 CFR part 9, subpart 9.4, that
does not meet the standards described
in 34 CFR 85.201(c), the presiding offi-
cial finds that the suspension or pro-
posed debarment constitutes prima
facie evidence that cause for suspen-
sion under this subpart exists.

(7) The initial decision of the pre-
siding officer is mailed to the lender or
servicer.

(8) The Secretary automatically re-
views the initial decision of the pre-
siding officer. The Secretary notifies
the lender or servicer of the Sec-
retary’s decision by mail.

(9) A suspension takes effect on ei-
ther a date that is at least 20 days after
the date the notice of a decision impos-
ing the suspension is mailed to the
lender or servicer, or on the proposed
effective date stated in the notice sent
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under paragraph (b) of this section,
whichever is later.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[59 FR 22457, Apr. 29, 1994, as amended at 60
FR 33058, June 26, 1995; 66 FR 34764, June 29,
2001]

§682.706 Limitation or
proceedings.

(a) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a
limitation or termination proceeding,
whether a suspension proceeding has
begun, by sending the lender or third-
party servicer a notice by certified
mail with return receipt requested.

(2) The notice—

(i) Informs the lender or servicer of
the Secretary’s intent to limit or ter-
minate the lender’s or servicer’s eligi-
bility;

(ii) Describes the consequences of a
limitation or termination;

(iii) Ildentifies the alleged violations
on which the proposed limitation or
termination is based;

(iv) States the limits which may be
imposed, in the case of a limitation
proceeding;

(v) States the proposed date the limi-
tation or termination becomes effec-
tive, which is at least 20 days after the
date of mailing of the notice;

(vi) Informs the lender or servicer
that the limitation or termination will
not take effect on the proposed date if
the Secretary receives, at least five
days prior to that date, a request for an
oral hearing or written material show-
ing why the limitation or termination
should not take effect;

(vii) Asks the lender or servicer to
correct voluntarily any alleged viola-
tions; and

(viii) Notifies the lender or servicer
that the Secretary may collect any
amount owed by means of offset
against amounts owed to the lender by

termination

the Department and other Federal
agencies.
(b) Hearing. (1) If the lender or

servicer does not request an oral hear-
ing but submits written material, the
Secretary, or a designated Depart-
mental official, considers the material
and—

(i) Dismisses the proposed limitation
or termination; or
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(ii) Notifies the lender or servicer of
the date the limitation or termination
becomes effective.

(2) If the lender or servicer requests a
hearing within the time specified in
paragraph (a)(2)(vi) of this section, the
Secretary schedules the date and place
of the hearing. The date is at least 15
days after receipt of the request from
the lender or servicer. No proposed lim-
itation or termination takes effect
until a hearing is held.

(3) The hearing is conducted by a pre-
siding officer who—

(i) Ensures that a written record of
the hearing is made;

(i) Considers relevant written mate-
rial presented before the hearing and
other relevant evidence presented dur-
ing the hearing; and

(iii) Issues an initial decision, based
on findings of fact and conclusions of
law, that may limit or terminate the
lender’s or servicer’s eligibility if the
presiding officer is persuaded that the
limitation or termination is warranted
by the evidence.

(4) The formal rules of evidence do
not apply, and no discovery, as pro-
vided in the Federal Rules of Civil Pro-
cedure (28 U.S.C. appendix), is required.

(5) The presiding officer shall base
findings of fact only on evidence pre-
sented at or before the hearing and
matters given official notice.

(6) If a termination action is brought
against a lender or third-party servicer
and the presiding officer concludes that
a limitation is more appropriate, the
presiding officer may issue a decision
imposing one or more limitations on a
lender or third-party servicer rather
than terminating the lender’'s or
servicer’s eligibility.

(7) In a termination action against a
lender or third-party servicer based on
a debarment under Executive Order
12549 or under the Federal Acquisition
Regulation (FAR), 48 CFR part 9, sub-
part 9.4 that does not meet the stand-
ards described in 34 CFR 85.201(c), the
presiding official finds that the debar-
ment constitutes prima facie evidence
that cause for debarment and termi-
nation under this subpart exists.

(8) The initial decision of the pre-
siding officer is mailed to the lender or
servicer.
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