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(d) Of the cause(s) relied upon under 
§ 85.405 for imposing suspension; 

(e) That the suspension is for a tem-
porary period pending the completion 
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings; 

(f) Of the provisions of §§ 85.411 
through 85.413 and any other ED proce-
dures, if applicable, governing suspen-
sion decisionmaking; and 

(g) Of the effect of the suspension. 

(Authority: E.O.s 12549 and 12689; 20 U.S.C. 
1082, 1094, 1221e–3 and 3474; and Sec. 2455, Pub. 
L. 103–355, 108 Stat. 3243 at 3327)

§ 85.412 Opportunity to contest sus-
pension. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of sus-
pension, the respondent may submit, in 
person, in writing, or through a rep-
resentative, information and argument 
in opposition to the suspension. 

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a 
genuine dispute over facts material to 
the suspension, respondent(s) shall be 
afforded an opportunity to appear with 
a representative, submit documentary 
evidence, present witnesses, and con-
front any witness the agency presents, 
unless: 

(i) The action is based on an indict-
ment, conviction or civil judgment, or 

(ii) A determination is made, on the 
basis of Department of Justice advice, 
that the substantial interests of the 
Federal Government in pending or con-
templated legal proceedings based on 
the same facts as the suspension would 
be prejudiced. 

(2) A transcribed record of any addi-
tional proceedings shall be prepared 
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual 
agreement, waive the requirement for a 
transcript. 

(Authority: E.O.s 12549 and 12689; 20 U.S.C. 
1082, 1094, 1221e–3 and 3474; and Sec. 2455, Pub. 
L. 103–355, 108 Stat. 3243 at 3327)

§ 85.413 Suspending official’s decision. 
The suspending official may modify 

or terminate the suspension (for exam-
ple, see § 85.320(c) for reasons for reduc-

ing the period or scope of debarment) 
or may leave it in force. However, a de-
cision to modify or terminate the sus-
pension shall be without prejudice to 
the subsequent imposition of suspen-
sion by any other agency or debarment 
by any agency. The decision shall be 
rendered in accordance with the fol-
lowing provisions: 

(a) No additional proceedings necessary. 
In actions: based on an indictment, 
conviction, or civil judgment; in which 
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis 
of Department of Justice advice, the 
suspending official shall make a deci-
sion on the basis of all the information 
in the administrative record, including 
any submission made by the respond-
ent. The decision shall be made within 
45 days after receipt of any information 
and argument submitted by the re-
spondent, unless the suspending official 
extends this period for good cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The suspending official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The suspending official may re-
ject any such findings, in whole or in 
part, only after specifically deter-
mining them to be arbitrary or capri-
cious or clearly erroneous. 

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent 
to the respondent. 

(Authority: E.O.s 12549 and 12689; 20 U.S.C. 
1082, 1094, 1221e–3 and 3474; and Sec. 2455, Pub. 
L. 103–355, 108 Stat. 3243 at 3327)

§ 85.414 Procedures for title IV, HEA 
suspensions under E.O. 12549. 

(a) Title IV E.O. 12549 suspensions. (1) 
If the Secretary initiates a suspension 
against an educational institution, 
lender or third-party servicer under 
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