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a lawsuit seeking to prevent the disclo-
sure of business information, the FOIA
Officer shall notify the requester(s).

§102.10 Appeals from initial deter-
minations or untimely delays.

(a) If a request for records is initially
denied in whole or in part, or has not
been timely determined, or if a re-
quester receives an adverse initial de-
termination regarding any other mat-
ter under this subpart (as described in
§102.7(b)), the requester may file a
written appeal, which must be received
by the Office of General Counsel within
thirty calendar days of the date of the
written denial or, if there has been no
determination, may be submitted any-
time after the due date, including the
last extension under §102.6(c), of the
determination.

(b) Appeals shall be decided by a Dep-
uty General Counsel. Appeals should be
addressed to the General Counsel,
United States Patent and Trademark
Office, PO Box 1450, Alexandria, Vir-
ginia 22313-1450. Both the letter and the
appeal envelope should be clearly
marked ‘““Freedom of Information Ap-
peal’”. The appeal must include a copy
of the original request and the initial
denial, if any, and may include a state-
ment of the reasons why the records re-
quested should be made available and
why the initial denial, if any, was in
error. No opportunity for personal ap-
pearance, oral argument or hearing on
appeal is provided.

(c) If an appeal is granted, the person
making the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made
available promptly thereafter upon re-
ceipt of appropriate fees determined in
accordance with §102.11.

(d) If no determination of an appeal
has been sent to the requester within
the twenty-working-day period speci-
fied in §102.6(b) or the last extension
thereof, the requester is deemed to
have exhausted his administrative
remedies with respect to the request,
giving rise to a right of judicial review
under 5 U.S.C. 552(a)(6)(C). If the person
making a request initiates a civil ac-
tion against USPTO based on the pro-
vision in this paragraph, the adminis-
trative appeal process may continue.

§102.11

(e) A determination on appeal shall
be in writing and, when it denies
records in whole or in part, the letter
to the requester shall include:

(1) A brief explanation of the basis
for the denial, including a list of appli-
cable FOIA exemptions and a descrip-
tion of how the exemptions apply;

(2) A statement that the decision is
final;

(3) Notification that judicial review
of the denial is available in the United
States district court for the district in
which the requester resides or has its
principal place of business, the United
States District Court for the Eastern
District of Virginia, or the District of
Columbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

[65 FR 52917, Aug. 31, 2000, as amended at 68
FR 14338, Mar. 25, 2003]

§102.11 Fees.

(a) In general. USPTO shall charge for
processing requests under FOIA in ac-
cordance with paragraph (c) of this sec-
tion, except when fees are limited
under paragraph (d) of this section or
when a waiver or reduction of fees is
granted under paragraph (k) of this
section. USPTO shall collect all appli-
cable fees before sending copies of re-
quested records to a requester. Re-
questers must pay fees by check or
money order made payable to the
Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers his or her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. The FOIA Officer
shall determine, whenever reasonably
possible, the use to which a requester
will put the requested records. When it
appears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because the FOIA Officer has reason-
able cause to doubt a requester’s stated
use, the FOIA Officer shall provide the
requester a reasonable opportunity to
submit further clarification.
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