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A requester within the category de-
scribed in paragraph (e)(1)(iv) of this
section must also establish a particular
urgency to inform the public about the
Government activity involved in the
request, beyond the public’s right to
know about Government activity gen-
erally. The formality of certification
may be waived as a matter of adminis-
trative discretion.

(4) Within ten calendar days of re-
ceipt of a request for expedited proc-
essing, the FOIA Officer will decide
whether to grant it and shall notify the
requester of the decision. If a request
for expedited treatment is granted, the
request shall be given priority and
processed as soon as practicable. If a
request for expedited processing is de-
nied, any appeal of that decision shall
be acted on expeditiously.

§102.7 Responses to requests.

(a) Grants of requests. If the FOIA Of-
ficer makes a determination to grant a
request in whole or in part, the FOIA
Officer will notify the requester in
writing. The FOIA Officer will inform
the requester in the notice of any fee
charged wunder §102.11 and disclose
records to the requester promptly upon
payment of any applicable fee. Records
disclosed in part shall be marked or an-
notated to show each applicable FOIA
exemption and the amount of informa-
tion deleted, unless doing so would
harm an interest protected by an appli-
cable exemption. The location of the
information deleted shall also be indi-
cated on the record, if feasible.

(b) Adverse determinations of requests.
If the FOIA Officer makes an adverse
determination regarding a request, the
FOIA Officer will notify the requester
of that determination in writing. An
adverse determination is a denial of a
request in any respect, namely: A de-
termination to withhold any requested
record in whole or in part; a determina-
tion that a requested record does not
exist or cannot be located; a deter-
mination that a record is not readily
reproducible in the form or format
sought by the requester; a determina-
tion that what has been requested is
not a record subject to FOIA (except
that a determination under §102.11(j)
that records are to be made available
under a fee statute other than FOIA is
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not an adverse determination); a deter-
mination against the requester on any
disputed fee matter, including a denial
of a request for a fee waiver; or a denial
of a request for expedited treatment.
Each denial letter shall be signed by
the FOIA Officer and shall include:

(1) The name and title or position of
the denying official;

(2) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(3) An estimate of the volume of
records or information withheld, in
number of pages or some other reason-
able form of estimation. This estimate
need not be provided if the volume is
otherwise indicated through deletions
on records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable FOIA
exemption; and

(4) A statement that the denial may
be appealed, and a list of the require-
ments for filing an appeal under
§102.10(b).

§102.9 Business Information.

(@) In general. Business information
obtained by USPTO from a submitter
will be disclosed under FOIA only
under this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means com-
mercial or financial information, ob-
tained by USPTO from a submitter,
which may be protected from disclo-
sure under FOIA exemption 4 (5 U.S.C.
552(b)(4)).

(2) Submitter means any person or en-
tity outside the Federal Government
from whom USPTO obtains business in-
formation, directly or indirectly. The
term includes corporations; state, local
and tribal governments; and foreign
governments.

(c) Designation of business information.
A submitter of business information
should designate by appropriate mark-
ings, either at the time of submission
or at a reasonable time thereafter, any
portions of its submission that it con-
siders to be protected from disclosure
under FOIA exemption 4. These des-
ignations will expire ten years after
the date of the submission unless the
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submitter requests, and provides jus-
tification for, a longer designation pe-
riod.

(d) Notice to submitters. The FOIA Offi-
cer shall provide a submitter with
prompt written notice of a FOIA re-
quest or administrative appeal that
seeks its business information when-
ever required under paragraph (e) of
this section, except as provided in
paragraph (h) of this section, in order
to give the submitter an opportunity
under paragraph (f) of this section to
object to disclosure of any specified
portion of that information. Such writ-
ten notice shall be sent via certified
mail, return receipt requested, or simi-
lar means. The notice shall either de-
scribe the business information re-
quested or include copies of the re-
quested records containing the infor-
mation. When notification of a large
number of submitters is required, noti-
fication may be made by posting or
publishing the notice in a place reason-
ably likely to accomplish notification.

(e) When notice is required. Notice
shall be given to the submitter when-
ever:

(1) The information has been des-
ignated in good faith by the submitter
as protected from disclosure under
FOIA exemption 4; or

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under FOIA ex-
emption 4.

() Opportunity to object to disclosure.
The FOIA Officer shall allow a sub-
mitter seven working days (i.e., exclud-
ing Saturdays, Sundays, and legal pub-
lic holidays) from the date of receipt of
the written notice described in para-
graph (d) of this section to provide the
FOIA Officer with a detailed statement
of any objection to disclosure. The
statement must specify all grounds for
withholding any portion of the infor-
mation under any exemption of FOIA
and, in the case of exemption 4, it must
show why the information is a trade se-
cret or commercial or financial infor-
mation that is privileged or confiden-
tial. If a submitter fails to respond to
the notice within the time specified,
the submitter will be considered to
have no objection to disclosure of the
information. Information a submitter
provides under this paragraph may
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itself be subject to disclosure under
FOIA.

(9) Notice of intent to disclose. The
FOIA Officer shall consider a submit-
ter’'s objections and specific grounds
under FOIA for nondisclosure in decid-
ing whether to disclose business infor-
mation. If the FOIA Officer decides to
disclose business information over the
objection of a submitter, the FOIA Of-
ficer shall give the submitter written
notice via certified mail, return receipt
requested, or similar means, which
shall include:

(1) A statement of reason(s) why the
submitter’s objections to disclosure
were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A statement that the FOIA Officer
intends to disclose the information
seven working days from the date the
submitter receives the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not
apply if:

(1) The FOIA Officer determines that
the information should not be dis-
closed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than FOIA)
or by a regulation issued in accordance
with Executive Order 12600; or

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, in
which case the FOIA Officer shall pro-
vide the submitter written notice of
any final decision to disclose the infor-
mation seven working days from the
date the submitter receives the notice.

(i) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of business infor-
mation, the FOIA Officer shall prompt-
ly notify the submitter.

(J) Corresponding notice to requesters.
Whenever a FOIA Officer provides a
submitter with notice and an oppor-
tunity to object to disclosure under
paragraph (d) of this section, the FOIA
Officer shall also notify the re-
quester(s). Whenever a submitter files
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a lawsuit seeking to prevent the disclo-
sure of business information, the FOIA
Officer shall notify the requester(s).

§102.10 Appeals from initial deter-
minations or untimely delays.

(a) If a request for records is initially
denied in whole or in part, or has not
been timely determined, or if a re-
quester receives an adverse initial de-
termination regarding any other mat-
ter under this subpart (as described in
§102.7(b)), the requester may file a
written appeal, which must be received
by the Office of General Counsel within
thirty calendar days of the date of the
written denial or, if there has been no
determination, may be submitted any-
time after the due date, including the
last extension under §102.6(c), of the
determination.

(b) Appeals shall be decided by a Dep-
uty General Counsel. Appeals should be
addressed to the General Counsel,
United States Patent and Trademark
Office, PO Box 1450, Alexandria, Vir-
ginia 22313-1450. Both the letter and the
appeal envelope should be clearly
marked ‘““Freedom of Information Ap-
peal’”. The appeal must include a copy
of the original request and the initial
denial, if any, and may include a state-
ment of the reasons why the records re-
quested should be made available and
why the initial denial, if any, was in
error. No opportunity for personal ap-
pearance, oral argument or hearing on
appeal is provided.

(c) If an appeal is granted, the person
making the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made
available promptly thereafter upon re-
ceipt of appropriate fees determined in
accordance with §102.11.

(d) If no determination of an appeal
has been sent to the requester within
the twenty-working-day period speci-
fied in §102.6(b) or the last extension
thereof, the requester is deemed to
have exhausted his administrative
remedies with respect to the request,
giving rise to a right of judicial review
under 5 U.S.C. 552(a)(6)(C). If the person
making a request initiates a civil ac-
tion against USPTO based on the pro-
vision in this paragraph, the adminis-
trative appeal process may continue.
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(e) A determination on appeal shall
be in writing and, when it denies
records in whole or in part, the letter
to the requester shall include:

(1) A brief explanation of the basis
for the denial, including a list of appli-
cable FOIA exemptions and a descrip-
tion of how the exemptions apply;

(2) A statement that the decision is
final;

(3) Notification that judicial review
of the denial is available in the United
States district court for the district in
which the requester resides or has its
principal place of business, the United
States District Court for the Eastern
District of Virginia, or the District of
Columbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

[65 FR 52917, Aug. 31, 2000, as amended at 68
FR 14338, Mar. 25, 2003]

§102.11 Fees.

(a) In general. USPTO shall charge for
processing requests under FOIA in ac-
cordance with paragraph (c) of this sec-
tion, except when fees are limited
under paragraph (d) of this section or
when a waiver or reduction of fees is
granted under paragraph (k) of this
section. USPTO shall collect all appli-
cable fees before sending copies of re-
quested records to a requester. Re-
questers must pay fees by check or
money order made payable to the
Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers his or her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. The FOIA Officer
shall determine, whenever reasonably
possible, the use to which a requester
will put the requested records. When it
appears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because the FOIA Officer has reason-
able cause to doubt a requester’s stated
use, the FOIA Officer shall provide the
requester a reasonable opportunity to
submit further clarification.
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