§104.23

of Justice representation for the em-
ployee and will attempt to have the
subpoena modified or quashed. If De-
partment of Justice representation
cannot be arranged, the employee
should appear at the time and place set
forth in the subpoena. In such a case,
the employee should produce a copy of
these rules and state that the General
Counsel has advised the employee not
to provide the requested testimony nor
to produce the requested document. If
a legal tribunal rules that the demand
in the subpoena must be complied with,
the employee shall respectfully decline
to comply with the demand, citing
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

§104.23 Expert or opinion testimony.

(a)(1) If the General Counsel author-
izes an employee to give testimony in a
legal proceeding not involving the
United States, the testimony, if other-
wise proper, shall be limited to facts
within the personal knowledge of the
employee. Employees, with or without
compensation, shall not provide expert
testimony in any legal proceedings re-
garding Office information, subjects, or
activities except on behalf of the
United States or a party represented
by the United States Department of
Justice.

(2) The General Counsel may author-
ize an employee to appear and give the
expert or opinion testimony upon the
requester showing, pursuant to §104.3
of this part, that exceptional cir-
cumstances warrant such testimony
and that the anticipated testimony
will not be adverse to the interest of
the Office or the United States.

(b)(2) If, while testifying in any legal
proceeding, an employee is asked for
expert or opinion testimony regarding
Office information, subjects, or activi-
ties, which testimony has not been ap-
proved in advance in writing in accord-
ance with the regulations in this sub-
part, the witness shall:

(i) Respectfully decline to answer on
the grounds that such expert or opin-
ion testimony is forbidden by this sub-
part;

(ii) Request an opportunity to con-
sult with the General Counsel before
giving such testimony; and
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(iii) Explain that upon such consulta-
tion, approval for such testimony may
be provided.

(2) If the tribunal conducting the pro-
ceeding then orders the employee to
provide expert or opinion testimony re-
garding Office information, subjects, or
activities without the opportunity to
consult with the General Counsel, the
employee shall respectfully refuse to
provide such testimony, citing United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

(c) If an employee is unaware of the
regulations in this subpart and pro-
vides expert or opinion testimony re-
garding Office information, subjects, or
activities in a legal proceeding without
the aforementioned consultation, the
employee shall, as soon after testifying
as possible, inform the General Counsel
that such testimony was given and pro-
vide a written summary of the expert
or opinion testimony provided.

(d) Proceeding where the United States
is a party. In a proceeding in which the
United States is a party or is rep-
resenting a party, an employee may
not testify as an expert or opinion wit-
ness for any party other than the
United States.

§104.24 Demands or requests in legal
proceedings for records protected
by confidentiality statutes.

Demands in legal proceedings for the
production of records, or for the testi-
mony of employees regarding informa-
tion protected by the confidentiality
provisions of the Patent Act (35 U.S.C.
122), the Privacy Act (5 U.S.C. 552a),
the Trade Secrets Act (18 U.S.C. 1905),
or any other confidentiality statute,
must satisfy the requirements for dis-
closure set forth in those statutes and
associated rules before the records may
be provided or testimony given.

Subpart D—Employee
Indemnification

§104.31 Scope.

The procedure in this subpart shall
be followed if a civil action or pro-
ceeding is brought, in any court,
against an employee (including the em-
ployee’s estate) for personal injury,
loss of property, or death, resulting
from the employee’s activities while
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