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(iv) The licensee commits a substan-
tial breach of a covenant or agreement 
contained in the license. 

(10) The license may be modified or 
terminated, consistent with this part, 
upon mutual agreement of the Federal 
agency and the licensee. 

(11) Nothing relating to the grant of 
a license, nor the grant itself, shall be 
construed to confer upon any person 
any immunity from or defenses under 
the antitrust laws or from a charge of 
patent misuse, and the acquisition and 
use of rights pursuant to this part shall 
not be immunized from the operation 
of state or Federal law by reason of the 
source of the grant.

§ 404.6 Nonexclusive licenses. 
(a) Nonexclusive licenses may be 

granted under federally owned inven-
tions without publication of avail-
ability or notice of a prospective li-
cense. 

(b) In addition to the provisions of 
§ 404.5, the nonexclusive license may 
also provide that, after termination of 
a period specified in the license agree-
ment, the Federal agency may restrict 
the license to the fields of use or geo-
graphic areas, or both, in which the li-
censee has brought the invention to 
practical application and continues to 
make the benefits of the invention rea-
sonably accessible to the public. How-
ever, such restriction shall be made 
only in order to grant an exclusive or 
partially exclusive license in accord-
ance with this subpart.

§ 404.7 Exclusive and partially exclu-
sive licenses. 

(a)(1) Exclusive or partially exclusive 
domestic licenses may be granted on 
federally owned inventions three 
months after notice of the invention’s 
availability has been announced in the 
FEDERAL REGISTER, or without such no-
tice where the Federal agency deter-
mines that expeditious granting of 
such a license will best serve the inter-
est of the Federal Government and the 
public; and in either situation, only if; 

(i) Notice of a prospective license, 
identifying the invention and the pro-
spective licensee, has been published in 
the FEDERAL REGISTER, providing op-
portunity for written objections within 
at least a 15-day period; 

(ii) After expiration of the period in 
§ 404.7(a)(1)(i) and consideration of any 
written objections received during the 
period, the Federal agency has deter-
mined that; 

(A) The interests of the Federal Gov-
ernment and the public will best be 
served by the proposed license, in view 
of the applicant’s intentions, plans, 
and ability to bring the invention to 
practical application or otherwise pro-
mote the invention’s utilization by the 
public; 

(B) The desired practical application 
has not been achieved, or is not likely 
expeditiously to be achieved, under any 
nonexclusive license which has been 
granted, or which may be granted, on 
the invention; 

(C) Exclusive or partially exclusive 
licensing is a reasonable and necessary 
incentive to call forth the investment 
of risk capital and expenditures to 
bring the invention to practical appli-
cation or otherwise promote the inven-
tion’s utilization by the public; and 

(D) The proposed terms and scope of 
exclusivity are not greater than rea-
sonably necessary to provide the incen-
tive for bringing the invention to prac-
tical application or otherwise promote 
the invention’s utilization by the pub-
lic; 

(iii) The Federal agency has not de-
termined that the grant of such license 
will tend substantially to lessen com-
petition or result in undue concentra-
tion in any section of the country in 
any line of commerce to which the 
technology to be licensed relates, or to 
create or maintain other situations in-
consistent with the antitrust laws; and 

(iv) The Federal agency has given 
first preference to any small business 
firms submitting plans that are deter-
mined by the agency to be within the 
capabilities of the firms and as equally 
likely, if executed, to bring the inven-
tion to practical application as any 
plans submitted by applicants that are 
not small business firms. 

(2) In addition to the provisions of 
§ 404.5, the following terms and condi-
tions apply to domestic exclusive and 
partially exclusive licenses; 

(i) The license shall be subject to the 
irrevocable, royalty-free right of the 
Government of the United States to 
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