
24

38 CFR Ch. I (7–1–03 Edition)§ 18.421

PROGRAM ACCESSIBILITY

§ 18.421 Discrimination prohibited. 
No qualified handicapped person 

shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity to which this part applies.

§ 18.422 Existing facilities. 
(a) Program accessibility. A recipient 

shall operate each program or activity 
to which this part applies so that the 
program or activity, when viewed in its 
entirety, is readily accessible to handi-
capped persons. This paragraph does 
not require a recipient to make each of 
its existing facilities or every part of a 
facility accessible to and usable by 
handicapped persons. 

(b) Methods. A recipient may comply 
with the requirement of paragraph (a) 
of this section through such measures 
as redesign of equipment, reassignment 
of classes or other services to acces-
sible buildings, assignment of aids to 
beneficiaries, home visits, delivery of 
health, or other social services at al-
ternate accessible sites, alteration of 
existing facilities and construction of 
new facilities in conformance with 
§ 18.423 or any other methods that make 
its program or activity accessible to 
handicapped persons. A recipient is not 
required to make structural changes in 
existing facilities where other methods 
are effective in making its programs or 
activities readily accessible to handi-
capped persons. In choosing among 
available methods for complying with 
paragraph (a) of this section, a recipi-
ent shall give priority to methods that 
offer programs and activities to handi-
capped persons in the most integrated 
setting appropriate. 

(c) Small health, welfare or other social 
service providers, and recipients that op-
erate other than educational programs or 
activities. If a recipient with fewer than 
fifteen employees finds after consulta-
tion with a handicapped person seeking 
its services that there is no method of 
complying with paragraph (a) of this 
section other than making a signifi-

cant alteration in its existing facili-
ties, the recipient may, as an alter-
native, refer the qualified handicapped 
person to other providers whose serv-
ices are accessible. Where referrals are 
necessary, transportation costs shall 
not exceed costs to and from recipi-
ents’ programs. 

(d) Time period. A recipient shall com-
ply with paragraph (a) of this section 
within 60 days of the effective date of 
this part except that when structural 
changes in facilities are necessary, 
these changes shall be made as soon as 
practicable, but not later than three 
years after the effective date of this 
part. 

(e) Transition plan. If structural 
changes to facilities are necessary to 
meet the requirements of paragraph (a) 
of this section, a recipient shall de-
velop a transition plan within six 
months of the effective date of this 
part setting forth the steps necessary 
to complete such change. The plan 
shall be developed with the assistance 
of interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons. A copy 
of the transition plan shall be available 
for public inspection. The plan shall, at 
a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

(f) Notice. The recipient shall imple-
ment procedures to ensure that inter-
ested persons, including persons with 
impaired vision or hearing, can obtain 
information concerning the existence 
and location of services, activities, and 
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facilities that are accessible to and us-
able by handicapped persons. 

(The information collection requirements 
contained in paragraph (e) have been ap-
proved by the Office of Management and 
Budget under control number 2900–0414) 

[45 FR 63268, Sept. 24, 1980, as amended at 49 
FR 32574, Aug. 15, 1984]

§ 18.423 New construction. 
(a) Design and construction. Each fa-

cility or part of a facility constructed 
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed so that the facility or part of 
the facility is readily accessible to and 
usable by handicapped persons, if the 
construction was commenced after the 
effective date of this part. 

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after 
the effective date of this part in a man-
ner that affects or could affect the 
usability of the facility or part of the 
facility shall, to the maximum extent 
feasible, be altered so that the altered 
portion of the facility is readily acces-
sible to and usable by handicapped per-
sons. 

(c) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-

complished without removing or alter-
ing a load-bearing structural member. 

[45 FR 63268, Sept. 24, 1980, as amended at 55 
FR 52138, 52141, Dec. 19, 1990]

ELEMENTARY, SECONDARY, AND ADULT 
EDUCATION

§ 18.431 Application. 

Sections 18.431 through 18.439 apply 
to elementary, secondary, and adult 
education programs and activities that 
receive or benefit from Federal finan-
cial assistance from the Department of 
Veterans Affairs and to recipients that 
operate or receive or benefit from Fed-
eral financial assistance for the oper-
ation of such programs or activities.

§ 18.432 Location and notification. 

A recipient that operates a public el-
ementary or secondary educational 
program shall annually: 

(a) Undertake to identify and locate 
every qualified handicapped person re-
siding in the recipient’s jurisdiction 
who is not receiving a public edu-
cation; and 

(b) Take appropriate steps to notify 
handicapped persons their parents or 
guardians of the recipients’s duty 
under §§ 18.431 through 18.439.

§ 18.433 Free appropriate public edu-
cation. 

(a) General. A recipient that operates 
a public elementary or secondary edu-
cation program shall provide a free ap-
propriate public education to each 
qualified handicapped person who is in 
the recipient’s jurisdiction, regardless 
of the nature or severity of the per-
son’s handicap. 

(b) Appropriate education. (1) The pro-
vision of an appropriate education is 
the provision of regular or special edu-
cation and related aids and services 
that: 

(i) Are designed to meet individual 
educational needs of handicapped per-
sons as adequately as the needs of non-
handicapped persons are met; and 

(ii) Are based upon adherence to pro-
cedures that satisfy the requirements 
of §§ 18.434, 18.435, and 18.436. 

(2) Implementation of an individual-
ized education program developed in 
accordance with the Education of the 
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