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on the property or estate. Loans for
such alteration, improvement, or re-
pairs for more than $1,500 but 40 per-
cent or less of the prior reasonable
value of the property shall be secured
by a lien reasonable and customary in
the community for the type of alter-
ation, improvement, or repair financed.
Those for $1,500 or less need not be se-
cured, and in lieu of the title examina-
tion the lender may accept a statement
from the borrower that he or she has
an interest in the property not less
than that prescribed in §36.4350(a).

[43 FR 51016, Nov. 2, 1978]

§36.4352 Tax, special assessment and
other liens.

Tax liens, special assessment liens,
and ground rents shall be disregarded
with respect to any requirement that
loans shall be secured by a lien of spec-
ified dignity. With the prior approval
of the Secretary, Under Secretary for
Benefits, or Director, Loan Guaranty
Service, liens retained by nongovern-
mental entities to secure assessments
or charges for municipal type services
and facilities clearly within the public
purpose doctrine may be disregarded.
In determining whether a loan for the
purchase or construction of a home is
secured by a first lien the Secretary
may also disregard a superior lien cre-
ated by a duly recorded covenant run-
ning with the realty in favor of a pri-
vate entity to secure an obligation to
such entity for the homeowner’s share
of the costs of the management, oper-
ation, or maintenance of property,
services or programs within and for the
benefit of the development or commu-
nity in which the veteran’s realty is lo-
cated, if the Secretary determines that
the interests of the veteran-borrower
and of the Government will not be prej-
udiced by the operation of such cov-
enant. In respect to any such superior
lien to be created after June 6, 1969, the
Secretary’s determination must have
been made prior to the recordation of
the covenant.

[40 FR 34594, Aug. 18, 1975, as amended at 61
FR 28059, June 4, 1996]

§36.4355

§36.4353 Combination residential and
business property.

If otherwise eligible, a loan for the
purchase or construction of a combina-
tion of residential property and busi-
ness property which the veteran pro-
poses to occupy in part as a home will
be eligible under 38 U.S.C. 3710, if the
property is primarily for residential
purposes and no more than one busi-
ness unit is included in the property.

[40 FR 34594, Aug. 18, 1975]
§36.4354 [Reserved]

§36.4355 Supplemental loans.

(@) Any loan for the alteration, re-
pair, improvement, extension, replace-
ment, or expansion of a home, with re-
spect to which a guaranteed or insured
obligation of the borrower is currently
outstanding, may be reported for guar-
anty or insurance coverage, if such
loan is made by the holder of the cur-
rently outstanding obligation, notwith-
standing the fact no guaranty entitle-
ment remains available to the bor-
rower;

Provided, That if no entitlement re-
mains available the maximum amount
payable on the revised guaranty shall
not exceed the amount payable on the
original guaranty on the date of clos-
ing the supplemental loan, and the per-
centage of guaranty shall be based
upon the proportion the said maximum
amount bears to the aggregate indebt-
edness, or, in the case of an insured
loan, no additional credit to the hold-
er’s insurance account may be made:
Provided further, That the prior ap-
proval of the Secretary shall be re-
quired if

(1) The loan will be made by a lender
who is not the holder of the currently
guaranteed or insured obligation; or

(2) The loan will be made by a lender
not of a class specified in 38 U.S.C.
3702(d); or

(3) An obligor liable on the currently
outstanding obligation will be released
from personal liability.

In any case in which the unpaid bal-
ance of the prior loan currently out-
standing is combined or consolidated
with the amount of the supplemental
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loan, the entire aggregate indebtedness
shall be repayable in full within the
maximum maturity currently pre-
scribed by statute for the original loan.
No supplemental loan for the repair, al-
teration, or improvement of residential
property will be eligible for guaranty
or insurance unless such repair, alter-
ation, or improvement substantially
protects or improves the basic liv-
ability or utility of the property in-
volved.

(b) Such loans shall be secured as re-
quired in §36.4351: Provided, That a lien
of lesser dignity than therein specified
will suffice if the lien obtained is im-
mediately junior to the lien of the
original guaranteed or insured obliga-
tion: Provided further, The liens of suc-
cessive supplemental loans may be of
lesser dignity so long as they are im-
mediately junior to the lien of the last
previous guaranteed or insured obliga-
tion having a lien of required dignity.

(c) Upon providing or extending guar-
anty or insurance coverage in respect
to any such supplemental loan, the
rights of the Secretary to the proceeds
of the sale of security shall be subordi-
nate to the right of the holder to sat-
isfy therefrom the indebtedness out-
standing on the original and supple-
mental loans.

[13 FR 7742, Dec. 15, 1948, as amended at 19
FR 4003, July 1, 1954; 21 FR 5015, July 6, 1956;
24 FR 2656, Apr. 7, 1959; 40 FR 34594, Aug. 18,
1975]

§36.4356 Condominium
eral.

loans—gen-

(a) Authority—applicability of other
loan guaranty regulations, 38 CFR Part
36. A loan to an eligible veteran to pur-
chase a one-family residential unit in a
condominium housing development or
project shall be eligible for guaranty or
insurance to the same extent and on
the same terms as other loans under 38
U.S.C. 3710 provided the loan conforms
to the provisions of chapter 37, title 38
U.S.C., except for sections 1811 (direct
loans), and 1827 (structural defects).
The loan must also conform to the oth-
erwise applicable provisions of the reg-
ulations concerning the guaranty or in-
surance of loans to veterans. Sections
36.4353, 36.4355, and 36.4364 shall not be
applicable.

38 CFR Ch. | (7-1-03 Edition)

(b) Definitions. On and after July 1,
1979, the following definitions shall be
applicable to each condominium loan
entitled to be guaranteed or insured,
and shall be applicable to such loans
previously guaranteed or insured to the

extent that no legal rights vested
thereunder are impaired. Whenever
used in 38 U.S.C. chapter 37 or the

§36.4300 series, unless the context oth-
erwise requires, the terms defined in
this paragraph shall have the meaning
stated.

(1) Affiliate of declarant. Affiliate of
declarant means any person or entity
which controls, is controlled by, or is
under common control with, a declar-
ant.

(i) A person or entity shall be consid-
ered to control a declarant if that per-
son or entity is a general partner, offi-
cer, director, or employee of the de-
clarant who:

(a) Directly or indirectly or acting in
concert with one or more persons, or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 20 percent of the voting
shares of the declarant;

(b) Controls in any manner the elec-
tion of a majority of the directors of
the declarant; or

(c) Has contributed more than 20 per-
cent of the capital of the declarant.

(ii) A person or entity shall be con-
sidered to be controlled by a declarant
if the declarant is a general partner, of-
ficer, director, or employee of that per-
son or entity who:

(a) Directly or indirectly or acting in
concert with one or more persons or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 20 percent of the voting
shares of that person or entity;

(b) Controls in any manner the elec-
tion of a majority of the directors of
that person or entity; or

(c) Has contributed more than 20 per-
cent of the capital of that person or en-
tity.

(2) Condominium. Unless otherwise
provided by State law, a condominium
is a form of ownership in which the
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