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buyer receives title to a three dimen-
sional air space containing the indi-
vidual living unit together with an un-
divided interest or share in the owner-
ship of common elements (restatement
of §36.4301, Condominium).

(3) Conversion condominium. Condo-
minium projects not originally built
and sold as condominiums but subse-
quently converted to the condominium
form of ownership.

(4) Declarant. Any person who has ex-
ecuted a declaration or an amendment
to a declaration to add additional real
estate to the project or any successors
or assigns of the declarant who offers
to sell or sells units in the condo-
minium project and who assumes de-
clarant rights in the project including
the right to: Add, convert or withdraw
real estate from the condominium
project; maintain sales offices, man-
agement offices and rental units; exer-
cise easements through the common
elements for the purpose of making im-
provements within the condominium;
or exercise control of the owner’s asso-
ciation. Declarant is further defined as
any sponsor of a project or affiliate of
the declarant who is acting on behalf of
or exercising the rights of the declar-
ant.

(5) Existing—declarant in control or
marketing units. A condominium in
which all onsite or offsite improve-
ments were completed or the conver-
sion was completed prior to appraisal
by the Department of Veterans Affairs,
but the declarant is in control of the
owners’ association and/or is currently
marketing units for initial transfer to
individual unit owners.

(6) Existing—resale. A condominium in
which all onsite or offsite improve-
ments were completed, or the conver-
sion was completed prior to appraisal
by the Department of Veterans Affairs,
and the declarant is no longer in con-
trol of the owners’ association and /or
marketing units for initial transfer to
individual unit owners.

(7) Expandable condominium. A project
which may be increased in size by the
declarant. An expandable condominium
is constructed in phases (or stages).
After each phase is completed and con-
stituted, the common estates are
merged. Each unit owner, thereby,
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gains an individual interest in all of
the facilities of the common estate.

(8) Foreclosure. Foreclosure shall
mean the termination of a lien by ei-
ther judicial or nonjudicial procedures
in accordance with local law or the vol-
untary transfer of property by a deed-
in-lieu of foreclosure or similar proce-
dures.

(9) High rise condominium. A condo-
minium project which is a multi-story
elevator building.

(10) Horizontal condominium. A condo-
minium project in which generally no
part of a living unit extends over or
under another living unit.

(11) Low rise condominium. A condo-
minium project in which all or a part
of a living unit extends over or under
another living unit, e.g., garden apart-
ment or walk-up project.

(12) Proposed condominium. A condo-
minium project that is to be con-
structed or is under construction. In
the case of a condominium conversion,
the declarant proposes to convert a
building or buildings to the condo-
minium form of ownership, or the de-
clarant is in the process of converting
the building or buildings to the condo-
minium form of ownership.

(13) Series condominium. A number of
adjoining but separately constituted
condominiums. An association of own-
ers is established for each project, and
each association is responsible for
maintenance and upkeep of the com-
mon elements in its own project. Cross-
easements between the separate con-
dominiums may be created to permit
members of the separate condomin-
iums to use the common areas of the
other condominiums.

(c) Project approval. Prior to Depart-
ment of Veterans Affairs guaranty of
an individual unit loan in a condo-
minium, the legal documentation es-
tablishing the condominium project or
development must be approved by the
Secretary.

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

[44 FR 47338, Aug. 13, 1979, as amended at 50

FR 5978, Feb. 13, 1985]

§36.4357 Acceptable ownership ar-
rangements and documentation.

(a) Types of condominium ownership.
The following types of basic ownership
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arrangements are generally acceptable
provided they are established in com-
pliance with the applicable condo-
minium law of the jurisdiction(s) in
which the condominium is located:

(1) Ownership of units by individual
owners coupled with an undivided in-
terest in all common elements.

(2) Ownership of units by individual
owners coupled with an undivided in-
terest in general common elements and
specified limited common elements.

(3) Individual ownership of units cou-
pled with an undivided interest in the
general common elements and/or lim-
ited common elements, with title to
additional property for common use
vested in an association of unit owners,
with mandatory membership by unit
owners or owners’ associations. Any
such arrangement must not be pre-
cluded by applicable State law.

(Authority: 38 U.S.C. 501, 3710(a)(6))

(b) Estate of unit owner. The legal es-
tate of each unit owner must comply
with the provisions of §36.4350. The dec-
laration or equivalent document shall
allocate an undivided interest in the
common elements to each unit. Such
interest may be allocated equally to
each unit, may be proportionate to
that unit’s relative size or value, or
may be allocated according to any
other specified criteria provided that
the method chosen is equitable and
reasonable for that condominium.

(Authority: 38 U.S.C. 501(1), 1803(c)(1), (d)(3),
1810(a)(6))

(c) Condominium documentation—(1)
Compliance with applicable law. The dec-
laration, bylaws and other enabling
documentation shall conform to the
laws governing the establishment and
maintenance of condominium regimes
within the jurisdiction in which the
condominium is located, and to all
other laws which apply to the condo-
minium.

(2) Recordation. The declaration and
all amendments or modifications
thereof shall be placed of record in the
manner prescribed by the appropriate
jurisdiction. If recording of plats,
plans, or bylaws or equivalent docu-
ments and all amendments or modi-
fications thereof is the prevailing prac-
tice or is required by law within the ju-
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risdiction where the project is located,
then such documents shall be placed of
record. If the bylaws are not recorded,
then covenants, restrictions and other
matters requiring record notice should
be contained in the declaration or
equivalent document.

(3) Availability. The owner’s associa-
tion shall be required to make avail-
able to unit owners, lenders and the
holders, insurers and guarantors of the
first mortgage on any unit, current
copies of the declaration, bylaws and
other rules governing the condo-
minium, and other books, records and
financial statements of the owners’ as-
sociation. The owners’ association also
shall be required to make available to
prospective purchasers current copies
of the declaration, bylaws, other rules
governing the condominium, and the
most recent annual audited financial
statement, if such is prepared. ‘“‘Avail-
able” as used in this paragraph (c)(3)
shall at least mean available for in-
spection, upon request, during normal
business hours or under other reason-
able circumstances.

(4) Amendments to documents after De-
partment of Veterans Affairs project ap-
proval. While the declarant is in con-
trol of the owners’ association, amend-
ments to the declaration, bylaws or
other enabling documentation must be
approved by the Secretary. The declar-
ant should have proposed amendments
reviewed prior to recordation. This pro-
vision does not apply to amendments
which annex additional phases to the
condominium regime in accordance
with a general plan of development
(88 36.4360(a)(3) and 36.4360a(b)(6)).

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

(d) Real property descriptions in the
declaration—(1) Clarity—conformity with
the law of the jurisdiction. The descrip-
tion of the units, common elements,
any recreational facilities and other
related amenities, and any limited
common elements shall be clear and in
conformity with the law of the juris-
diction where the project is located.
Responsibility for maintenance and re-
pair of all portions of the condominium
shall be set forth clearly.
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(2) Developmental plan—proposed con-
dominiums. The declaration or other le-
gally enforceable and binding docu-
ment must state in a reasonable man-
ner the overall development plan of the
condominium, including building
types, architectural style and the size
of the units for those phases of the con-
dominium which are required to be
built. Under the applicable provisions
of the declaration or such other legally
enforceable and binding document, the
development of the required portion of
the condominium must be consistent
with the overall plan, except that the
declarant may reserve the right to
change the overall plan or decide not
to construct planned units or improve-
ments to the common elements if the
declaration sets forth the conditions
required to be satisfied prior to the ex-
ercise of that right the time within
which the right may be exercised, and
any other limitations and criteria that
would be necessary or appropriate
under the particular circumstances.
Such conditions, time restraints and
other limitations must be reasonable
in light of the overall plan for the con-
dominium. In an expandable project,
additional phases which are not re-
quired to be built may be described in
the development plan in very general
terms, or the declaration may provide
that the declarant makes no assur-
ances concerning the construction,
building types, architectural style and
size of the units, etc. of these phases.
However, the minimum number of
units to be built should be that which
would be adequate to reasonably sup-
port the common elements. (See
§36.4360(a)(6).)

(Approved by the Office of Management and
Budget under control number 2900-0448)

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

[44 FR 47339, Aug. 13, 1979, as amended at 50
FR 5979, Feb. 13, 1985; 50 FR 26359, June 26,
1985]

§36.4358 Rights and restrictions.

(a) Declarant’s rights and restrictions—
(1) Disclosure and reasonableness of re-
served rights. Any right reserved by the
declarant must be reasonable and set
forth in the declaration.

(2) Examples of reserved rights of de-
clarant, sponsor, or affiliate of declarant
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which are usually unacceptable. Binding
the owners’ association either directly
or indirectly to any of the following
agreements is not acceptable unless
the owner’s association shall have a
right of termination thereof which is
exercisable without penalty at any
time after transfer of control, upon not
more than 90 days’ notice to the other
party thereto:

(i) Any management contract, em-
ployment contract or lease of rec-
reational or parking areas or facilities;

(if) Any contract or lease, including
franchises and licenses, to which a de-
clarant is a party.

The requirements of paragraphs
(a)(2)(i) and (ii) of this section do not
apply to acceptable ground leases.

(3) Examples of reserved rights which
are usually acceptable. The following
rights in the common elements may
usually be reserved by the declarant
for a reasonable period of time, subject
to a concomitant obligation to restore:

(i) Easement over and upon the com-
mon elements and upon lands appur-
tenant to the condominium for the pur-
pose of completing improvements for
which provision is made in the declara-
tion, but only if access thereto is oth-
erwise not reasonably available.

(ii) Easement over and upon the com-
mon elements for the purpose of mak-
ing repairs required pursuant to the
declaration or contracts of sale made
with unit purchasers.

(iii) Right to maintain facilities in
the common areas which are identified
in the declaration and which are rea-
sonably necessary to market the units.
These may include sales and manage-
ment offices, model units, parking
areas, and advertising signs.

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

(b) Owners’ association’s rights and re-
strictions—(1) Right of entry upon units
and limited common elements. The own-
ers’ association shall be granted a right
of entry upon unit premises and any
limited common elements to effect
emergency repairs, and a reasonable
right of entry thereupon to effect other
repairs, improvements, replacement or
maintenance as necessary.

(2) Power to grant rights and restric-
tions in common elements. The owners’
association should be granted other
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