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constitute the final decision of the Sec-
retary and shall be final and binding on 
the parties 30 days after the ALJ de-
nies the motion, unless the initial deci-
sion is timely appealed to the Sec-
retary in accordance with § 42.39 of this 
part. 

(g) If the ALJ issues a revised initial 
decision, that decision shall constitute 
the final decision of the Secretary and 
shall be final and binding on the par-
ties 30 days after it is issued, unless it 
is timely appealed to the Secretary in 
accordance with § 42.39 of this part.

§ 42.39 Appeal to the Secretary of Vet-
erans Affairs. 

(a) Any defendant who has filed a 
timely answer and who is determined 
in an initial decision to be liable for a 
civil penalty or assessment may appeal 
the decision to the Secretary of Vet-
erans Affairs by filing a notice of ap-
peal with the Secretary in accordance 
with this section. 

(b)(1) A notice of appeal may be filed 
at any time within 30 days after the 
ALJ issues an initial decision. How-
ever, if another party files a motion for 
reconsideration under § 42.8 of this 
part, consideration of the appeal shall 
be stayed automatically pending reso-
lution of the motion for reconsider-
ation. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal may be 
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies. 

(3) The Secretary may extend the ini-
tial 30 day period for an additional 30 
days if the defendant files with the 
Secretary a request for an extension 
within the initial 30 day period and 
shows good cause. 

(c) If the defendant files a timely no-
tice of appeal with the Secretary, and 
the time for filing motions for recon-
sideration under § 42.38 of this part has 
expired, the ALJ shall forward the 
record of the proceeding to the Sec-
retary. 

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions. 

(e) The representative for the Gov-
ernment may file a brief in opposition 
to exceptions within 30 days of receiv-

ing the notice of appeal and accom-
panying brief. 

(f) There is no right to appear person-
ally before the Secretary. 

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the Secretary shall not consider any 
objection that was not raised before 
the ALJ unless a demonstration is 
made of extraordinary circumstances 
causing the failure to raise the objec-
tion. 

(i) If any party demonstrates to the 
satisfaction of the Secretary that addi-
tional evidence not presented at the 
hearing is material and that there were 
reasonable grounds for the failure to 
present the evidence at the hearing, 
the Secretary shall remand the matter 
to the ALJ for consideration of such 
additional evidence. 

(j) The Secretary may affirm, reduce, 
reverse, compromise, remand, or settle 
any penalty or assessment, determined 
by the ALJ in any initial decision. 

(k) The Secretary shall promptly 
serve each party to the appeal with a 
copy of the decision of the Secretary 
and a statement describing the right of 
any person to seek judicial review. 

(l) Unless a petition for review is 
filed as provided in 31 U.S.C. 3805 after 
a defendant has exhausted all adminis-
trative remedies under this part and 
within 60 days after the date on which 
the Secretary serves the defendant 
with a copy of the Secretary’s decision, 
a determination that a defendant is lia-
ble under § 42.3 of this part is final and 
is not subject to judicial review.

§ 42.40 Stays ordered by the Depart-
ment of Justice. 

If at any time the Attorney General 
or Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Secretary a written finding 
that continuation of the administra-
tive process described in this part with 
respect to a claim or statement may 
adversely affect any pending or poten-
tial criminal or civil action related to 
the claim or statement, the Secretary 
shall stay the process immediately. 
The Secretary may order the process 
resumed only upon receipt of the writ-
ten authorization of the Attorney Gen-
eral.
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