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the total number of participants en-
rolled in the adult day health care pro-
gram. Relevant cost principles are set 
forth in the Office of Management and 
Budget (OMB) Circular number A–87, 
dated May 4, 1995, ‘‘Cost Principles for 
State, Local, and Indian Tribal Govern-
ments’’ (OMB Circulars are available 
at the addresses in 5 CFR 1310.3). 

(Authority: 38 U.S.C. 101, 501, 1741–1743) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this paragraph under control num-
ber 2900–0160.)

§ 52.50 Eligible veterans. 
A veteran is an eligible veteran under 

this part if VA determines that the 
veteran meets the definition of a vet-
eran in 38 U.S.C. 101, is not barred from 
receiving this VA care under 38 U.S.C. 
5303–5303A, needs adult day health care, 
and is within one of the following cat-
egories: 

(a) Veterans with service-connected 
disabilities; 

(b) Veterans who are former pris-
oners of war; 

(c) Veterans who were discharged or 
released from active military service 
for a disability incurred or aggravated 
in the line of duty; 

(d) Veterans who receive disability 
compensation under 38 U.S.C. 1151; 

(e) Veterans whose entitlement to 
disability compensation is suspended 
because of the receipt of retired pay; 

(f) Veterans whose entitlement to 
disability compensation is suspended 
pursuant to 38 U.S.C. 1151, but only to 
the extent that such veterans’ con-
tinuing eligibility for adult day health 
care is provided for in the judgment or 
settlement described in 38 U.S.C. 1151; 

(g) Veterans who VA determines are 
unable to defray the expenses of nec-
essary care as specified under 38 U.S.C. 
1722(a); 

(h) Veterans of the Mexican Border 
period or of World War I; 

(i) Veterans solely seeking care for a 
disorder associated with exposure to a 
toxic substance or radiation or for a 
disorder associated with service in the 
Southwest Asia theater of operations 
during the Gulf War, as provided in 38 
U.S.C. 1710(e); 

(j) Veterans who agree to pay to the 
United States the applicable co-pay-

ment determined under 38 U.S.C. 1710(f) 
and 1710(g), if they seek VA (U.S. De-
partment of Veterans Affairs) hospital, 
nursing home, or outpatient care. 

(Authority: 38 U.S.C. 101, 501, 1741–1743)

Subpart D—Standards

§ 52.60 Standards applicable for pay-
ment of per diem. 

The provisions of this subpart are the 
standards that a State home and pro-
gram management must meet for the 
State to receive per diem for adult day 
health care provided at that facility.

§ 52.61 General requirements for adult 
day health care program. 

Adult day health care must be a ther-
apeutically-oriented outpatient day 
program, which provides health main-
tenance and rehabilitative services to 
participants. The program must pro-
vide individualized care delivered by an 
interdisciplinary health care team and 
support staff, with an emphasis on 
helping participants and their care-
givers to develop the knowledge and 
skills necessary to manage care re-
quirements in the home. Adult day 
health care is principally targeted for 
complex medical and/or functional 
needs of geriatric patients. 

(Authority: 38 U.S.C. 101, 501, 1741–1743)

§ 52.70 Participant rights. 

The participant has a right to a dig-
nified existence, self-determination, 
and communication with and access to 
persons and services inside and outside 
the facility. The program management 
must protect and promote the rights of 
each participant, including each of the 
following rights: 

(a) Exercise of rights. (1) The partici-
pant has the right to exercise his or 
her rights as a participant of the pro-
gram and as a citizen or resident of the 
United States. 

(2) The participant has the right to 
be free of interference, coercion, dis-
crimination, and reprisal from the pro-
gram management in exercising his or 
her rights. 

(3) The participant has the right to 
freedom from chemical or physical re-
straint. 
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(4) In the case of a participant deter-
mined incompetent under the laws of a 
State by a court of jurisdiction, the 
rights of the participant are exercised 
by the person appointed under State 
law to act on the participant’s behalf. 

(b) Notice of rights and services. (1) The 
program management must inform the 
participant both orally and in writing 
in a language that the participant un-
derstands of his or her rights and all 
rules and regulations governing partic-
ipant conduct and responsibilities dur-
ing enrollment in the program. Such 
notification must be made prior to or 
upon enrollment and periodically dur-
ing the participant’s enrollment. 

(2) Participants or their legal rep-
resentatives have the right— 

(i) Upon an oral or written request, 
to access all records pertaining to 
them including current participant 
records within 24 hours (excluding 
weekends and holidays); and 

(ii) After receipt of their records for 
review, to purchase, at a cost not to ex-
ceed the community standard, photo-
copies of the records or any portions of 
them upon request and with two work-
ing days advance notice to the facility 
management. 

(3) Participants have the right to be 
fully informed in language that they 
can understand of their total health 
status. 

(4) Participants have the right to 
refuse treatment, to refuse to partici-
pate in patient activities, to refuse to 
participate in experimental research, 
and to formulate an advance directive 
as specified in paragraph (a)(7) of this 
section. 

(5) The program management must 
inform each participant before, or at 
the time of enrollment, and periodi-
cally during the participant’s stay, of 
services available in the facility and of 
charges for those services to be billed 
to the participant. 

(6) The program management must 
furnish a written description of legal 
rights which includes a statement that 
the participant may file a complaint 
with the State (agency) concerning 
participant abuse and neglect. 

(7) The program management must 
have written policies and procedures 
regarding advance directives (e.g., liv-
ing wills). These requirements include 

provisions to inform and provide writ-
ten information to all participants con-
cerning the right to accept or refuse 
medical or surgical treatment and, at 
the individual’s option, formulate an 
advance directive. This includes a writ-
ten description of the facility’s policies 
to implement advance directives and 
applicable State law. 

(8) Notification of changes. (i) Pro-
gram management must immediately 
inform the participant; consult with 
the primary physician; and notify the 
participant’s legal representative or an 
interested family member when there 
is— 

(A) An accident involving the partici-
pant which results in injury and has 
the potential for requiring physician 
intervention; 

(B) A significant change in the par-
ticipant’s physical, mental, or psycho-
social status (e.g., a deterioration in 
health, mental, or psychosocial status 
in either life-threatening conditions or 
clinical complications); 

(C) A need to alter treatment signifi-
cantly (i.e., a need to discontinue an 
existing form of treatment due to ad-
verse consequences, or to commence a 
new form of treatment); or 

(D) A decision to transfer or dis-
charge the participant from the pro-
gram. 

(ii) The program management must 
also promptly notify the participant 
and the participant’s legal representa-
tive or interested family member when 
there is a change in resident rights 
under Federal or State law or regula-
tions as specified in paragraph (b)(1) of 
this section. 

(iii) The program management must 
record and periodically update the ad-
dress and phone number of the partici-
pant’s legal representative, or inter-
ested family member, and the primary 
physician. 

(c) Free choice. (1) The participant has 
the right to— 

(i) Be fully informed in advance 
about care and treatment and of any 
changes in that care or treatment that 
may affect the participant’s well-being; 
and 

(ii) Unless determined incompetent 
or otherwise determined to be inca-
pacitated under the laws of the State, 
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participate in planning care and treat-
ment or changes in care and treatment. 

(2) If the participant is determined 
incompetent or otherwise determined 
to be incapacitated under the laws of 
the State, the participant’s legal rep-
resentative or interested family mem-
ber(s) has the right to participate in 
planning care and treatment or 
changes in care and treatment. 

(d) Privacy and confidentiality. Par-
ticipants have the right to privacy and 
confidentiality of their personal and 
clinical records. 

(1) Participants have a right to pri-
vacy in their medical treatment and 
personal care. 

(2) Except as provided in paragraph 
(d)(3) of this section, participants may 
approve or refuse the release of per-
sonal and clinical records to any indi-
vidual outside the facility. 

(3) The participant’s right to refuse 
release of personal and clinical records 
does not apply when— 

(i) The participant is transferred to 
another health care institution; or 

(ii) The release is required by law. 
(e) Grievances. A participant has the 

right to— 
(1) Voice grievances without dis-

crimination or reprisal. Participants 
may voice grievances with respect to 
treatment received and not received; 
and 

(2) Prompt efforts by facility man-
agement to resolve grievances the par-
ticipant may have, including those 
with respect to the behavior of other 
participants. 

(f) Examination of survey results. A 
participant has the right to— 

(1) Examine the results of the most 
recent VA survey with respect to the 
program. The program management 
must make the results available for ex-
amination in a place readily accessible 
to participants, and must post a notice 
of their availability; and 

(2) Receive information from agen-
cies acting as client advocates, and be 
afforded the opportunity to contact 
these agencies. 

(g) Work. The participant has the 
right to— 

(1) Refuse to perform services for the 
facility; 

(2) Perform services for the facility, 
if he or she chooses, when— 

(i) The facility has documented the 
need or desire for work therapy in the 
plan of care; 

(ii) The plan specifies the nature of 
the services performed and whether the 
services are voluntary or paid; 

(iii) Compensation for (work therapy) 
paid services is at or above prevailing 
rates; and 

(iv) The participant agrees to the 
work therapy arrangement described in 
the plan of care. 

(h) Access and visitation rights. (1) The 
program management must provide 
immediate access to any participant by 
the following: 

(i) Any representative of the Under 
Secretary for Health; 

(ii) Any representative of the State; 
(iii) The State long-term care om-

budsman; 
(iv) Immediate family or other rel-

atives of the participant subject to the 
participant’s right to deny or withdraw 
consent at any time; and 

(v) Others who are visiting subject to 
reasonable restrictions and the partici-
pant’s right to deny or withdraw con-
sent at any time. 

(2) The program management must 
provide reasonable access to any par-
ticipant by any entity or individual 
that provides health, social, legal, or 
other services to the participant, sub-
ject to the participant’s right to deny 
or withdraw consent at any time. 

(3) The program management must 
allow representatives of the State Om-
budsman Program to examine a par-
ticipant’s clinical records with the per-
mission of the participant or the par-
ticipant’s legal representative, subject 
to State law. 

(i) Telephone. The participant has the 
right to reasonable access to use a tele-
phone where calls can be made without 
being overheard. 

(j) Personal property. The participant 
has the right to have at least one 
change of personal clothing. 

(k) Self-administration of drugs. An in-
dividual participant may self-admin-
ister drugs if the interdisciplinary 
team has determined that this practice 
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is safe for the individual and is a part 
of the care plan. 

(Authority: 38 U.S.C. 101, 501, 1741–1743) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this paragraph under control num-
ber 2900–0160.)

§ 52.71 Participant and family care-
giver responsibilities. 

The program management has a writ-
ten statement of participant and fam-
ily caregiver responsibilities that are 
posted in the facility and provided to 
the participant and caregiver at the 
time of the intake screening. The 
Statement of responsibilities must in-
clude the following: 

(a) Treat personnel with respect and 
courtesy; 

(b) Communicate with staff to de-
velop a relationship of trust; 

(c) Make appropriate choices and 
seek appropriate care; 

(d) Ask questions and confirm under-
standing of instructions; 

(e) Share opinions, concerns, and 
complaints with the program director; 

(f) Communicate any changes in the 
participant’s condition; 

(g) Communicate to the program di-
rector about medications and remedies 
used by the participant; 

(h) Let the program director know if 
the participant decides not to follow 
any instructions or treatment; and 

(i) Communicate with the adult day 
health care staff if the participant is 
unable to attend the adult day health 
care program. 

(The Office of Management and Budget has 
approved the information collection require-
ments in this paragraph under control num-
ber 2900–0160.)

§ 52.80 Enrollment, transfer and dis-
charge rights. 

(a) Participants in the adult day 
health care program must meet the 
provisions of this part that apply to 
participants and— 

(1) Must meet at least two of the fol-
lowing indicators: 

(i) Dependence in two or more activi-
ties of daily living (ADLs). 

(ii) Dependence in three or more in-
strumental activities of daily living 
(IADLs). 

(iii) Advanced age, i.e., 75 years old 
or over. 

(iv) High use of medical services, i.e., 
three or more hospitalizations in past 
12 months; or 12 or more hospitaliza-
tions, outpatient clinic visits; or emer-
gency evaluation unit visits, in the 
past 12 months. 

(v) Diagnosis of clinical depression. 
(vi) Recent discharge from nursing 

home or hospital. 
(vii) Significant cognitive impair-

ment, particularly when characterized 
by multiple behavior problems; 

(2) Must have a supportive living ar-
rangement sufficient to meet their 
health care needs when not partici-
pating in the adult day health care pro-
gram; and 

(3) Must be able to benefit from the 
adult day health care program. 

(b) Transfer and discharge. (1) Defini-
tion. Transfer and discharge includes 
movement of a participant to a pro-
gram outside of the adult day health 
care program whether or not that pro-
gram or facility is in the same physical 
plant. 

(2) Transfer and discharge require-
ments. All participants’ preparedness 
for discharge from adult day health 
care must be a part of a comprehensive 
care plan. The possible reasons for dis-
charge must be discussed with the par-
ticipant and family members at the 
time of intake screening. Program 
management must permit each partici-
pant to remain in the program, and not 
transfer or discharge the participant 
from the program unless— 

(i) The transfer or discharge is nec-
essary for the participant’s welfare and 
the participant’s needs cannot be met 
in the adult day health care setting; 

(ii) The transfer or discharge is ap-
propriate because the participant’s 
health has improved sufficiently so the 
participant no longer needs the serv-
ices provided in the adult day health 
care setting; 

(iii) The safety of individuals in the 
program is endangered; 

(iv) The health of individuals in the 
program would otherwise be endan-
gered; 

(v) The participant has failed, after 
reasonable and appropriate notice, to 
pay for participation in the adult day 
health care program; or 
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