§122.31

loadings. Storm water runoff may con-
tain or mobilize high levels of contami-
nants, such as sediment, suspended sol-
ids, nutrients, heavy metals, patho-
gens, toxins, oxygen-demanding sub-
stances, and floatables.

(d) EPA strongly encourages partner-
ships and the watershed approach as
the management framework for effi-
ciently, effectively, and consistently
protecting and restoring aquatic eco-
systems and protecting public health.

[64 FR 68842, Dec. 8, 1999]

§122.31 As a Tribe, what is my role
under the NPDES storm water pro-
gram?

As a Tribe you may:

(a) Be authorized to operate the
NPDES program including the storm
water program, after EPA determines
that you are eligible for treatment in
the same manner as a State under
§§123.31 through 123.34 of this chapter.
(If you do not have an authorized
NPDES program, EPA implements the
program for discharges on your res-
ervation as well as other Indian coun-
try, generally.);

(b) Be classified as an owner of a reg-
ulated small MS4, as defined in §122.32.
(Designation of your Tribe as an owner
of a small MS4 for purposes of this part
is an approach that is consistent with
EPA’s 1984 Indian Policy of operating
on a government-to-government basis
with EPA looking to Tribes as the lead
governmental authorities to address
environmental issues on their reserva-
tions as appropriate. If you operate a
separate storm sewer system that
meets the definition of a regulated
small MS4, you are subject to the re-
quirements under §§122.33 through
122.35. If you are not designated as a
regulated small MS4, you may ask EPA
to designate you as such for the pur-
poses of this part.); or

(c) Be a discharger of storm water as-
sociated with industrial activity or
small construction activity under
§§122.26(b)(14) or (b)(15), in which case
you must meet the applicable require-
ments. Within Indian country, the
NPDES permitting authority is gen-
erally EPA, unless you are authorized
to administer the NPDES program.

[64 FR 68842, Dec. 8, 1999]
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§122.32 As an operator of a small MS4,
am I regulated under the NPDES
storm water program?

(a) Unless you qualify for a waiver
under paragraph (c) of this section, you
are regulated if you operate a small
MS4, including but not limited to sys-
tems operated by federal, State, Tribal,
and local governments, including State
departments of transportation; and:

(1) Your small MS4 is located in an
urbanized area as determined by the
latest Decennial Census by the Bureau
of the Census. (If your small MS4 is not
located entirely within an urbanized
area, only the portion that is within
the urbanized area is regulated); or

(2) You are designated by the NPDES
permitting authority, including where
the designation is pursuant to
§§123.35(b)(3) and (b)(4) of this chapter,
or is based upon a petition under
§122.26(f).

(b) You may be the subject of a peti-
tion to the NPDES permitting author-
ity to require an NPDES permit for
your discharge of storm water. If the
NPDES permitting authority deter-
mines that you need a permit, you are
required to comply with §§122.33
through 122.35.

(c) The NPDES permitting authority
may waive the requirements otherwise
applicable to you if you meet the cri-
teria of paragraph (d) or (e) of this sec-
tion. If you receive a waiver under this
section, you may subsequently be re-
quired to seek coverage under an
NPDES permit in accordance with
§122.33(a) if circumstances change. (See
also §123.35(b) of this chapter.)

(d) The NPDES permitting authority
may waive permit coverage if your MS4
serves a population of less than 1,000
within the urbanized area and you
meet the following criteria:

(1) Your system is not contributing
substantially to the pollutant loadings
of a physically interconnected MS4
that is regulated by the NPDES storm
water program (see §123.35(b)(4) of this
chapter); and

(2) If you discharge any pollutant(s)
that have been identified as a cause of
impairment of any water body to which
you discharge, storm water controls
are not needed based on wasteload allo-
cations that are part of an EPA ap-
proved or established ‘‘total maximum
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