Environmental Protection Agency

States may impose more stringent require-
ments, they may not make one requirement
more lenient as a tradeoff for making an-
other requirement more stringent; for exam-
ple, by requiring that public hearings be held
prior to issuing any permit while reducing
the amount of advance notice of such a hear-
Ing.

gtate programs may, if they have adequate
legal authority, implement any of the provi-
sions of parts 122 and 124. See, for example,
§122.5(d) (continuation of permits) and §124.4
(consolidation of permit processing).

For example, a State may impose more
stringent requirements in an NPDES pro-
gram by omitting the upset provision of
§122.41 or by requiring more prompt notice of
an upset.

(b) State NPDES programs shall have
an approved continuing planning proc-
ess under 40 CFR 130.5 and shall assure
that the approved planning process is
at all times consistent with the CWA.

(c) State NPDES programs shall en-
sure that any board or body which ap-
proves all or portions of permits shall
not include as a member any person
who receives, or has during the pre-
vious 2 years received, a significant
portion of income directly or indirectly
from permit holders or applicants for a
permit.

(1) For the purposes of this para-
graph:

(i) Board or body includes any indi-
vidual, including the Director, who has
or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.

(ii) Significant portion of income means
10 percent or more of gross personal in-
come for a calendar year, except that it
means 50 percent or more of gross per-
sonal income for a calendar year if the
recipient is over 60 years of age and is
receiving that portion under retire-
ment, pension, or similar arrangement.

(iii) Permit holders or applicants for a
permit does not include any department
or agency of a State government, such
as a Department of Parks or a Depart-
ment of Fish and Wildlife.

(iv) Income includes retirement bene-
fits, consultant fees, and stock divi-
dends.

(2) For the purposes of paragraph (c)
of this section, income is not received
“directly or indirectly from permit
holders or applicants for a permit”
when it is derived from mutual fund

§123.26

payments, or from other diversified in-
vestments for which the recipient does
not know the identity of the primary
sources of income.

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985; 50 FR 7912, Feb. 27, 1985, as amended at
54 FR 18784, May 2, 1989; 55 FR 48075, Nov. 16,
1990; 58 FR 9414, Feb. 19, 1993; 58 FR 67981,
Dec. 22, 1993; 60 FR 15386, Mar. 23, 1995; 63 FR
45122, Aug. 24, 1998; 64 FR 42470, Aug. 4, 1999;
64 FR 68849, Dec. 8, 1999; 65 FR 30909, May 15,
2000; 66 FR 65338, Dec. 18, 2001]

§123.26 Requirements for compliance
evaluation programs.

(a) State programs shall have proce-
dures for receipt, evaluation, retention
and investigation for possible enforce-
ment of all notices and reports re-
quired of permittees and other regu-
lated persons (and for investigation for
possible enforcement of failure to sub-
mit these notices and reports).

(b) State programs shall have inspec-
tion and surveillance procedures to de-
termine, independent of information
supplied by regulated persons, compli-
ance or noncompliance with applicable
program requirements. The State shall
maintain:

(1) A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director’s authority to identify
persons subject to regulation who have
failed to comply with permit applica-
tion or other program requirements.
Any compilation, index or inventory of
such facilities and activities shall be
made available to the Regional Admin-
istrator upon request;

(2) A program for periodic inspections
of the facilities and activities subject
to regulation. These inspections shall
be conducted in a manner designed to:

(i) Determine compliance or non-
compliance with issued permit condi-
tions and other program requirements;

(ii) Verify the accuracy of informa-
tion submitted by permittees and other
regulated persons in reporting forms
and other forms supplying monitoring
data; and

(iii) Verify the adequacy of sampling,
monitoring, and other methods used by
permittees and other regulated persons
to develop that information;

(3) A program for investigating infor-
mation obtained regarding violations
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of applicable program and permit re-
quirements; and

(4) Procedures for receiving and en-
suring proper consideration of informa-
tion submitted by the Public about vio-
lations. Public effort in reporting vio-
lations shall be encouraged, and the
State Director shall make available in-
formation on reporting procedures.

(c) The State Director and State offi-
cers engaged in compliance evaluation
shall have authority to enter any site
or premises subject to regulation or in
which records relevant to program op-
eration are kept in order to copy any
records, inspect, monitor or otherwise
investigate compliance with the State
program including compliance with
permit conditions and other program
requirements. States whose law re-
quires a search warrant before entry
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in
a manner (e.g., using proper ‘‘chain of
custody’’ procedures) that will produce
evidence admissible in an enforcement
proceeding or in court.

(e) State NPDES compliance evalua-
tion programs shall have procedures
and ability for:

(1) Maintaining a comprehensive in-
ventory of all sources covered by
NPDES permits and a schedule of re-
ports required to be submitted by per-
mittees to the State agency;

(2) Initial screening (i.e., pre-enforce-
ment evaluation) of all permit or
grant-related compliance information
to identify violations and to establish
priorities for further substantive tech-
nical evaluation;

(3) When warranted, conducting a
substantive technical evaluation fol-
lowing the initial screening of all per-
mit or grant-related compliance infor-
mation to determine the appropriate
agency response;

(4) Maintaining a management infor-
mation system which supports the
compliance evaluation activities of
this part; and

(5) Inspecting the facilities of all
major dischargers at least annually.

[48 FR 14178, Apr. 1, 1983, as amended at 54
FR 18785, May 2, 1989; 63 FR 45122, Aug. 24,
1998]
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§123.27 Requirements for enforcement
authority.

(a) Any State agency administering a
program shall have available the fol-
lowing remedies for violations of State
program requirements:

(1) To restrain immediately and ef-
fectively any person by order or by suit
in State court from engaging in any
unauthorized activity which is endan-
gering or causing damage to public
health or the environment;

NOTE: This paragraph (a)(1) requires that
States have a mechanism (e.g., an adminis-
trative cease and desist order or the ability
to seek a temporary restraining order) to
stop any unauthorized activity endangering
public health or the environment.

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit;

(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, as fol-
lows:

(i) Civil penalties shall be recover-
able for the violation of any NPDES
permit condition; any NPDES filing re-
quirement; any duty to allow or carry
out inspection, entry or monitoring ac-
tivities; or, any regulation or orders
issued by the State Director. These
penalties shall be assessable in at least
the amount of $5,000 a day for each vio-
lation.

(ii) Criminal fines shall be recover-
able against any person who willfully
or negligently violates any applicable
standards or limitations; any NPDES
permit condition; or any NPDES filing
requirement. These fines shall be as-
sessable in at least the amount of
$10,000 a day for each violation.

NOTE: States which provide the criminal
remedies based on ‘‘criminal negligence,”
‘‘gross negligence’ or strict liability satisfy
the requirement of paragraph (a)(3)(ii) of this
section.

(iii) Criminal fines shall be recover-
able against any person who knowingly
makes any false statement, representa-
tion or certification in any NPDES
form, in any notice or report required
by an NPDES permit, or who know-
ingly renders inaccurate any moni-
toring device or method required to be
maintained by the Director. These
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