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Environmental Protection Agency § 123.43

§ 123.42 Receipt and use of Federal in-
formation. 

Upon approving a State permit pro-
gram, EPA will send to the State agen-
cy administering the permit program 
any relevant information which was 
collected by EPA. The Memorandum of 
Agreement under § 123.24 (or, in the 
case of a sewage sludge management 
program, § 501.14 of this chapter) will 
provide for the following, in such man-
ner as the State Director and the Re-
gional Administrator agree: 

(a) Prompt transmission to the State 
Director from the Regional Adminis-
trator of copies of any pending permit 
applications or any other relevant in-
formation collected before the approval 
of the State permit program and not 
already in the possession of the State 
Director. When existing permits are 
transferred to the State Director (e.g., 
for purposes of compliance monitoring, 
enforcement or reissuance), relevant 
information includes support files for 
permit issuance, compliance reports 
and records of enforcement actions. 

(b) Procedures to ensure that the 
State Director will not issue a permit 
on the basis of any application received 
from the Regional Administrator 
which the Regional Administrator 
identifies as incomplete or otherwise 
deficient until the State Director re-
ceives information sufficient to correct 
the deficiency. 

[48 FR 14178, Apr. 1, 1983, as amended at 63 
FR 45122, Aug. 24, 1998]

§ 123.43 Transmission of information 
to EPA. 

(a) Each State agency administering 
a permit program shall transmit to the 
Regional Administrator copies of per-
mit program forms and any other rel-
evant information to the extent and in 
the manner agreed to by the State Di-
rector and Regional Administrator in 
the Memorandum of Agreement and 
not inconsistent with this part. Pro-
posed permits shall be prepared by 
State agencies unless agreement to the 
contrary has been reached under 
§ 123.44(j). The Memorandum of Agree-
ment shall provide for the following: 

(1) Prompt transmission to the Re-
gional Administrator of a copy of all 
complete permit applications received 
by the State Director, except those for 

which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of permit applications 
for which permit review has been 
waived whenever requested by EPA; 

(2) Prompt transmission to the Re-
gional Administrator of notice of every 
action taken by the State agency re-
lated to the consideration of any per-
mit application or general permit, in-
cluding a copy of each proposed or 
draft permit and any conditions, re-
quirements, or documents which are 
related to the proposed or draft permit 
or which affect the authorization of the 
proposed permit, except those for 
which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of notices for which 
permit review has been waived when-
ever requested by EPA; and 

(3) Transmission to the Regional Ad-
ministrator of a copy of every issued 
permit following issuance, along with 
any and all conditions, requirements, 
or documents which are related to or 
affect the authorization of the permit. 

(b) If the State intends to waive any 
of the permit application requirements 
of § 122.21(j) or (q) of this chapter for a 
specific applicant, the Director must 
submit a written request to the Re-
gional Administrator no less than 210 
days prior to permit expiration. This 
request must include the State’s jus-
tification for granting the waiver. 

(c) The State program shall provide 
for transmission by the State Director 
to EPA of: 

(1) Notices from publicly owned 
treatment works under § 122.42(b) and 
40 CFR part 403, upon request of the 
Regional Administrator; 

(2) A copy of any significant com-
ments presented in writing pursuant to 
the public notice of a draft permit and 
a summary of any significant com-
ments presented at any hearing on any 
draft permit, except those comments 
regarding permits for which permit re-
view has been waived under § 123.24(d) 
and for which EPA has not otherwise 
requested receipt, if: 

(i) The Regional Administrator re-
quests this information; or 

(ii) The proposed permit contains re-
quirements significantly different from 
those contained in the tentative deter-
mination and draft permit; or 
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(iii) Significant comments objecting 
to the tentative determination and 
draft permit have been presented at the 
hearing or in writing pursuant to the 
public notice. 

(d) Any State permit program shall 
keep such records and submit to the 
Administrator such information as the 
Administrator may reasonably require 
to ascertain whether the State pro-
gram complies with the requirements 
of CWA or of this part. 

[48 FR 14178, Apr. 1, 1983, as amended at 60 
FR 33931, June 29, 1995; 64 FR 42470, Aug. 4, 
1999]

§ 123.44 EPA review of and objections 
to State permits. 

(a)(1) The Memorandum of Agree-
ment shall provide a period of time (up 
to 90 days from receipt of proposed per-
mits) to which the Regional Adminis-
trator may make general comments 
upon, objections to, or recommenda-
tions with respect to proposed permits. 
EPA reserves the right to take 90 days 
to supply specific grounds for objec-
tion, notwithstanding any shorter pe-
riod specified in the Memorandum of 
Agreement, when a general objection is 
filed within the review period specified 
in the Memorandum of Agreement. The 
Regional Administrator shall send a 
copy of any comment, objection or rec-
ommendation to the permit applicant. 

(2) In the case of general permits, 
EPA shall have 90 days from the date 
of receipt of the proposed general per-
mit to comment upon, object to or 
make recommendations with respect to 
the proposed general permit, and is not 
bound by any shorter time limits set 
by the Memorandum of Agreement for 
general comments, objections or rec-
ommendations. 

(b)(1) Within the period of time pro-
vided under the Memorandum of Agree-
ment for making general comments 
upon, objections to or recommenda-
tions with respect to proposed permits, 
the Regional Administrator shall no-
tify the State Director of any objection 
to issuance of a proposed permit (ex-
cept as provided in paragraph (a)(2) of 
this section for proposed general per-
mits). This notification shall set forth 
in writing the general nature of the ob-
jection. 

(2) Within 90 days following receipt of 
a proposed permit to which he or she 
has objected under paragraph (b)(1) of 
this section, or in the case of general 
permits within 90 days after receipt of 
the proposed general permit, the Re-
gional Administrator shall set forth in 
writing and transmit to the State Di-
rector: 

(i) A statement of the reasons for the 
objection (including the section of 
CWA or regulations that support the 
objection), and 

(ii) The actions that must be taken 
by the State Director to eliminate the 
objection (including the effluent limi-
tations and conditions which the per-
mit would include if it were issued by 
the Regional Administrator.)

NOTE: Paragraphs (a) and (b) of this sec-
tion, in effect, modify any existing agree-
ment between EPA and the State which pro-
vides less than 90 days for EPA to supply the 
specific grounds for an objection. However, 
when an agreement provides for an EPA re-
view period of less than 90 days, EPA must 
file a general objection, in accordance with 
paragraph (b)(1) of this section within the 
time specified in the agreement. This gen-
eral objection must be followed by a specific 
objection within the 90-day period. This 
modification to MOA’s allows EPA to pro-
vide detailed information concerning accept-
able permit conditions, as required by sec-
tion 402(d) of CWA. To avoid possible confu-
sion, MOA’s should be changed to reflect this 
arrangement.

(c) The Regional Administrator’s ob-
jection to the issuance of a proposed 
permit must be based upon one or more 
of the following grounds: 

(1) The permit fails to apply, or to 
ensure compliance with, any applicable 
requirement of this part;

NOTE: For example, the Regional Adminis-
trator may object to a permit not requiring 
the achievement of required effluent limita-
tions by applicable statutory deadlines.

(2) In the case of a proposed permit 
for which notification to the Adminis-
trator is required under section 
402(b)(5) of CWA, the written rec-
ommendations of an affected State 
have not been accepted by the permit-
ting State and the Regional Adminis-
trator finds the reasons for rejecting 
the recommendations are inadequate; 
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