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(2) Briefly describe and respond to all 
significant comments on the draft per-
mit or the permit application (for sec-
tion 404 permits only) raised during the 
public comment period, or during any 
hearing. 

(b) For EPA-issued permits, any doc-
uments cited in the response to com-
ments shall be included in the adminis-
trative record for the final permit deci-
sion as defined in § 124.18. If new points 
are raised or new material supplied 
during the public comment period, 
EPA may document its response to 
those matters by adding new materials 
to the administrative record. 

(c) (Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404), and 271.14 (RCRA).) The response 
to comments shall be available to the 
public.

§ 124.18 Administrative record for 
final permit when EPA is the per-
mitting authority. 

(a) The Regional Administrator shall 
base final permit decisions under 
§ 124.15 on the administrative record de-
fined in this section. 

(b) The administrative record for any 
final permit shall consist of the admin-
istrative record for the draft permit 
and: 

(1) All comments received during the 
public comment period provided under 
§ 124.10 (including any extension or re-
opening under § 124.14); 

(2) The tape or transcript of any 
hearing(s) held under § 124.12; 

(3) Any written materials submitted 
at such a hearing; 

(4) The response to comments re-
quired by § 124.17 and any new material 
placed in the record under that section; 

(5) For NPDES new source permits 
only, final environmental impact 
statement and any supplement to the 
final EIS; 

(6) Other documents contained in the 
supporting file for the permit; and 

(7) The final permit. 
(c) The additional documents re-

quired under paragraph (b) of this sec-
tion should be added to the record as 
soon as possible after their receipt or 
publication by the Agency. The record 
shall be complete on the date the final 
permit is issued. 

(d) This section applies to all final 
RCRA, UIC, PSD, and NPDES permits 
when the draft permit was subject to 
the administrative record require-
ments of § 124.9 and to all NPDES per-
mits when the draft permit was in-
cluded in a public notice after October 
12, 1979. 

(e) Material readily available at the 
issuing Regional Office, or published 
materials which are generally avail-
able and which are included in the ad-
ministrative record under the stand-
ards of this section or of § 124.17 (‘‘Re-
sponse to comments’’), need not be 
physically included in the same file as 
the rest of the record as long as it is 
specifically referred to in the state-
ment of basis or fact sheet or in the re-
sponse to comments.

§ 124.19 Appeal of RCRA, UIC, NPDES, 
and PSD Permits. 

(a) Within 30 days after a RCRA, UIC, 
NPDES, or PSD final permit decision 
(or a decision under 270.29 of this chap-
ter to deny a permit for the active life 
of a RCRA hazardous waste manage-
ment facility or unit) has been issued 
under § 124.15 of this part, any person 
who filed comments on that draft per-
mit or participated in the public hear-
ing may petition the Environmental 
Appeals Board to review any condition 
of the permit decision. Persons affected 
by an NPDES general permit may not 
file a petition under this section or 
otherwise challenge the conditions of 
the general permit in further Agency 
proceedings. They may, instead, either 
challenge the general permit in court, 
or apply for an individual NPDES per-
mit under § 122.21 as authorized in 
§ 122.28 and then petition the Board for 
review as provided by this section. As 
provided in § 122.28(b)(3), any interested 
person may also petition the Director 
to require an individual NPDES permit 
for any discharger eligible for author-
ization to discharge under an NPDES 
general permit. Any person who failed 
to file comments or failed to partici-
pate in the public hearing on the draft 
permit may petition for administrative 
review only to the extent of the 
changes from the draft to the final per-
mit decision. The 30-day period within 
which a person may request review 
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under this section begins with the serv-
ice of notice of the Regional Adminis-
trator’s action unless a later date is 
specified in that notice. The petition 
shall include a statement of the rea-
sons supporting that review, including 
a demonstration that any issues being 
raised were raised during the public 
comment period (including any public 
hearing) to the extent required by 
these regulations and when appro-
priate, a showing that the condition in 
question is based on: 

(1) A finding of fact or conclusion of 
law which is clearly erroneous, or 

(2) An exercise of discretion or an im-
portant policy consideration which the 
Environmental Appeals Board should, 
in its discretion, review. 

(b) The Environmental Appeals Board 
may also decide on its own initiative to 
review any condition of any RCRA, 
UIC, NPDES, or PSD permit decision 
issued under this part for which review 
is available under paragraph (a) of this 
section. The Environmental Appeals 
Board must act under this paragraph 
within 30 days of the service date of no-
tice of the Regional Administrator’s 
action. 

(c) Within a reasonable time fol-
lowing the filing of the petition for re-
view, the Environmental Appeals 
Board shall issue an order granting or 
denying the petition for review. To the 
extent review is denied, the conditions 
of the final permit decision become 
final agency action. Public notice of 
any grant of review by the Environ-
mental Appeals Board under paragraph 
(a) or (b) of this section shall be given 
as provided in § 124.10. Public notice 
shall set forth a briefing schedule for 
the appeal and shall state that any in-
terested person may file an amicus 
brief. Notice of denial of review shall 
be sent only to the person(s) requesting 
review. 

(d) The Regional Administrator, at 
any time prior to the rendering of a de-
cision under paragraph (c) of this sec-
tion to grant or deny review of a per-
mit decision, may, upon notification to 
the Board and any interested parties, 
withdraw the permit and prepare a new 
draft permit under § 124.6 addressing 
the portions so withdrawn. The new 
draft permit shall proceed through the 
same process of public comment and 

opportunity for a public hearing as 
would apply to any other draft permit 
subject to this part. Any portions of 
the permit which are not withdrawn 
and which are not stayed under 
§ 124.16(a) continue to apply. 

(e) A petition to the Environmental 
Appeals Board under paragraph (a) of 
this section is, under 5 U.S.C. 704, a 
prerequisite to the seeking of judicial 
review of the final agency action. 

(f)(1) For purposes of judicial review 
under the appropriate Act, final agency 
action occurs when a final RCRA, UIC, 
NPDES, or PSD permit decision is 
issued by EPA and agency review pro-
cedures under this section are ex-
hausted. A final permit decision shall 
be issued by the Regional Adminis-
trator: 

(i) When the Environmental Appeals 
Board issues notice to the parties that 
review has been denied; 

(ii) When the Environmental Appeals 
Board issues a decision on the merits of 
the appeal and the decision does not in-
clude a remand of the proceedings; or 

(iii) Upon the completion of remand 
proceedings if the proceedings are re-
manded, unless the Environmental Ap-
peals Board’s remand order specifically 
provides that appeal of the remand de-
cision will be required to exhaust ad-
ministrative remedies. 

(2) Notice of any final agency action 
regarding a PSD permit shall promptly 
be published in the FEDERAL REGISTER. 

(g) Motions to reconsider a final 
order shall be filed within ten (10) days 
after service of the final order. Every 
such motion must set forth the mat-
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Motions for reconsideration 
under this provision shall be directed 
to, and decided by, the Environmental 
Appeals Board. Motions for reconsider-
ation directed to the administrator, 
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept in cases that the Environmental 
Appeals Board has referred to the Ad-
ministrator pursuant to § 124.2 and in 
which the Administrator has issued the 
final order. A motion for reconsider-
ation shall not stay the effective date 
of the final order unless specifically so 
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ordered by the Environmental Appeals 
Board. 

[48 FR 14264, Apr. 1, 1983, as amended at 54 
FR 9607, Mar. 7, 1989; 57 FR 5335, Feb. 13, 1992; 
65 FR 30911, May 15, 2000]

§ 124.20 Computation of time. 

(a) Any time period scheduled to 
begin on the occurrence of an act or 
event shall begin on the day after the 
act or event. 

(b) Any time period scheduled to 
begin before the occurrence of an act or 
event shall be computed so that the pe-
riod ends on the day before the act or 
event. 

(c) If the final day of any time period 
falls on a weekend or legal holiday, the 
time period shall be extended to the 
next working day. 

(d) Whenever a party or interested 
person has the right or is required to 
act within a prescribed period after the 
service of notice or other paper upon 
him or her by mail, 3 days shall be 
added to the prescribed time.

§ 124.21 Effective date of part 124. 

(a) Part 124 of this chapter became ef-
fective for all permits except for RCRA 
permits on July 18, 1980. Part 124 of 
this chapter became effective for RCRA 
permits on November 19, 1980. 

(b) EPA eliminated the previous re-
quirement for NPDES permits to un-
dergo an evidentiary hearing after per-
mit issuance, and modified the proce-
dures for termination of NPDES and 
RCRA permits, on June 14, 2000. 

(c)(1) For any NPDES permit decision 
for which a request for evidentiary 
hearing was granted on or prior to 
June 13, 2000, the hearing and any sub-
sequent proceedings (including any ap-
peal to the Environmental Appeals 
Board) shall proceed pursuant to the 
procedures of this part as in effect on 
June 13, 2000. 

(2) For any NPDES permit decision 
for which a request for evidentiary 
hearing was denied on or prior to June 
13, 2000, but for which the Board has 
not yet completed proceedings under 
§ 124.91, the appeal, and any hearing or 
other proceedings on remand if the 
Board so orders, shall proceed pursuant 
to the procedures of this part as in ef-
fect on June 13, 2000. 

(3) For any NPDES permit decision 
for which a request for evidentiary 
hearing was filed on or prior to June 
13, 2000 but was neither granted nor de-
nied prior to that date, the Regional 
Administrator shall, no later than July 
14, 2000, notify the requester that the 
request for evidentiary hearing is being 
returned without prejudice. Notwith-
standing the time limit in § 124.19(a), 
the requester may file an appeal with 
the Board, in accordance with the 
other requirements of § 124.19(a), no 
later than August 13, 2000. 

(4) A party to a proceeding otherwise 
subject to paragraph (c) (1) or (2) of 
this section may, no later than June 14, 
2000, request that the evidentiary hear-
ing process be suspended. The Regional 
Administrator shall inquire of all other 
parties whether they desire the evi-
dentiary hearing to continue. If no 
party desires the hearing to continue, 
the Regional Administrator shall re-
turn the request for evidentiary hear-
ing in the manner specified in para-
graph (c)(3) of this section. 

(d) For any proceeding to terminate 
an NPDES or RCRA permit commenced 
on or prior to June 13, 2000, the Re-
gional Administrator shall follow the 
procedures of § 124.5(d) as in effect on 
June 13, 2000, and any formal hearing 
shall follow the procedures of subpart 
E of this part as in effect on the same 
date. 

[65 FR 30911, May 15, 2000]

Subpart B—Specific Procedures 
Applicable to RCRA Permits

SOURCE: 60 FR 63431, Dec. 11, 1995, unless 
otherwise noted.

§ 124.31 Pre-application public meet-
ing and notice. 

(a) Applicability. The requirements of 
this section shall apply to all RCRA 
part B applications seeking initial per-
mits for hazardous waste management 
units over which EPA has permit 
issuance authority. The requirements 
of this section shall also apply to 
RCRA part B applications seeking re-
newal of permits for such units, where 
the renewal application is proposing a 
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