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necessary supporting analysis, by the 
end of the public comment period 
under § 124.10 or § 124.118. (40 CFR 
52.21(q)(3) provides for denial of a PSD 
permit to a facility or activity when 
the Federal Land Manager dem-
onstrates that its emissions would ad-
versely affect a Class I area even 
though the applicable increments 
would not be exceeded. 40 CFR 
52.21(q)(4) conversely authorizes EPA, 
with the concurrence of the Federal 
Land Manager and State responsible, 
to grant certain variances from the 
otherwise applicable emission limita-
tions to a facility or activity whose 
emissions would affect a Class I area.) 

(c) Variances authorized by 40 CFR 
52.21 (q)(5) through (q)(7) shall be han-
dled as specified in those paragraphs 
and shall not be subject to this part. 
Upon receiving appropriate documenta-
tion of a variance properly granted 
under any of these provisions, the Re-
gional Administrator shall enter the 
variance in the administrative record. 
Any decisions later made in pro-
ceedings under this part concerning 
that permit shall be consistent with 
the conditions of that variance.

Subpart D—Specific Procedures 
Applicable to NPDES Permits

§ 124.51 Purpose and scope. 
(a) This subpart sets forth additional 

requirements and procedures for deci-
sionmaking for the NPDES program. 

(b) Decisions on NPDES variance re-
quests ordinarily will be made during 
the permit issuance process. Variances 
and other changes in permit conditions 
ordinarily will be decided through the 
same notice-and-comment and hearing 
procedures as the basic permit. 

(c) As stated in 40 CFR 131.4, an In-
dian Tribe that meets the statutory 
criteria which authorize EPA to treat 
the Tribe in a manner similar to that 
in which it treats a State for purposes 
of the Water Quality Standards pro-
gram is likewise qualified for such 
treatment for purposes of State certifi-
cation of water quality standards pur-
suant to section 401(a)(1) of the Act and 
subpart D of this part. 

[48 FR 14264, Apr. 1, 1983, as amended at 58 
FR 67983, Dec. 22, 1993; 59 FR 64343, Dec. 14, 
1994]

§ 124.52 Permits required on a case-by-
case basis. 

(a) Various sections of part 122, sub-
part B allow the Director to determine, 
on a case-by-case basis, that certain 
concentrated animal feeding oper-
ations (§ 122.23), concentrated aquatic 
animal production facilities (§ l22.24), 
storm water discharges (§ 122.26), and 
certain other facilities covered by gen-
eral permits (§ 122.28) that do not gen-
erally require an individual permit 
may be required to obtain an indi-
vidual permit because of their con-
tributions to water pollution. 

(b) Whenever the Regional Adminis-
trator decides that an individual per-
mit is required under this section, ex-
cept as provided in paragraph (c) of 
this section, the Regional Adminis-
trator shall notify the discharger in 
writing of that decision and the rea-
sons for it, and shall send an applica-
tion form with the notice. The dis-
charger must apply for a permit under 
§ 122.21 within 60 days of notice, unless 
permission for a later date is granted 
by the Regional Administrator. The 
question whether the designation was 
proper will remain open for consider-
ation during the public comment pe-
riod under § 124.11 and in any subse-
quent hearing. 

(c) Prior to a case-by-case determina-
tion that an individual permit is re-
quired for a storm water discharge 
under this section (see § 122.26(a)(1)(v), 
(c)(1)(v), and (a)(9)(iii) of this chapter), 
the Regional Administrator may re-
quire the discharger to submit a permit 
application or other information re-
garding the discharge under section 308 
of the CWA. In requiring such informa-
tion, the Regional Administrator shall 
notify the discharger in writing and 
shall send an application form with the 
notice. The discharger must apply for a 
permit within 180 days of notice, unless 
permission for a later date is granted 
by the Regional Administrator. The 
question whether the initial designa-
tion was proper will remain open for 
consideration during the public com-
ment period under § 124.11 and in any 
subsequent hearing. 

[55 FR 48075, Nov. 16, 1990, as amended at 60 
FR 17957, Apr. 7, 1995; 60 FR 19464, Apr. 18, 
1995; 60 FR 40235, Aug. 7, 1995; 64 FR 68851, 
Dec. 8, 1999; 65 FR 30912, May 15, 2000]
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