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under section 301 (c), (g) or (h) of the
Act; and

(3) The discharger demonstrates that
such a technique is the preferred envi-
ronmental and economic method to
achieve the standards after consider-
ation of alternatives such as advanced
waste treatment, recycle and reuse,
land disposal, changes in operating
methods, and other available methods.

(g) Technology-based effluent limita-
tions shall be established under this
subpart for solids, sludges, filter back-
wash, and other pollutants removed in
the course of treatment or control of
wastewaters in the same manner as for
other pollutants.

(h)(1) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than the best con-
ventional pollution control technology
(BCT), or a limit for a nonconventional
pollutant which shall not be subject to
modification under section 301 (c) or (g)
of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicator
for a toxic pollutant, or

(ii)(A) The limitation reflects BAT-
level control of discharges of one or
more toxic pollutants which are
present in the waste stream, and a spe-
cific BAT limitation upon the toxic
pollutant(s) is not feasible for eco-
nomic or technical reasons;

(B) The permit identifies which toxic
pollutants are intended to be con-
trolled by use of the limitation; and

(C) The fact sheet required by §124.56
sets forth the basis for the limitation,
including a finding that compliance
with the limitation will result in BAT-
level control of the toxic pollutant dis-
charges identified in paragraph
(h)(2)(ii)(B) of this section, and a find-
ing that it would be economically or
technically infeasible to directly limit
the toxic pollutant(s).

(2) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator
for a hazardous substance, or

(ii)(A) The limitation reflects BAT-
level control of discharges (or an ap-
propriate level determined under sec-
tion 301(c) or (g) of the Act) of one or
more hazardous substance(s) which are
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present in the waste stream, and a spe-
cific BAT (or other appropriate) limita-
tion upon the hazardous substance(s) is
not feasible for economic or technical
reasons;

(B) The permit identifies which haz-
ardous substances are intended to be
controlled by use of the limitation; and

(C) The fact sheet required by §124.56
sets forth the basis for the limitation,
including a finding that compliance
with the limitations will result in
BAT-level (or other appropriate level)
control of the hazardous substances
discharges identified in paragraph
(h)(2)(ii)(B) of this section, and a find-
ing that it would be economically or
technically infeasible to directly limit
the hazardous substance(s).

(iii) Hazardous substances which are
also toxic pollutants are subject to
paragraph (h)(1) of this section.

(3) The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treatment
required to comply with the limit dif-
fers from that which would be required
if the toxic pollutant(s) or hazardous
substance(s) controlled by the limit
were limited directly.

(4) Toxic pollutants identified under
paragraph (h)(1) of this section remain
subject to the requirements of
§122.42(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application
form).

(Clean Water Act, Safe Drinking Water Act,
Clean Air Act, Resource Conservation and
Recovery Act: 42 U.S.C. 6905, 6912, 6925, 6927,
6974)

[44 FR 32948, June 7, 1979, as amended at 45
FR 33512, May 19, 1980; 48 FR 14293, Apr. 1,
1983; 49 FR 38052, Sept. 26, 1984; 50 FR 6941,
Feb. 19, 1985; 54 FR 257, Jan. 4, 1989]

Subpart B—Criteria for Issuance of
Permits to Aquaculture Projects

§125.10 Purpose and scope.

(a) These regulations establish guide-
lines under sections 318 and 402 of the
Act for approval of any discharge of
pollutants associated with an aqua-
culture project.

(b) The regulations authorize, on a
selective basis, controlled discharges
which would otherwise be unlawful
under the Act in order to determine
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the feasibility of using pollutants to
grow aquatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting
other beneficial uses of the waters.

(c) Permits issued for discharges into
aquaculture projects under this sub-
part are NPDES permits and are sub-
ject to the applicable requirements of
parts 122, 123 and 124. Any permit shall
include such conditions (including
monitoring and reporting require-
ments) as are necessary to comply with
those parts. Technology-based effluent
limitations need not be applied to dis-
charges into the approved project ex-
cept with respect to toxic pollutants.

§125.11 Criteria.

(a) No NPDES permit shall be issued
to an aquaculture project unless:

(1) The Director determines that the
aquaculture project:

(i) Is intended by the project operator
to produce a crop which has significant
direct or indirect commercial value (or
is intended to be operated for research
into possible production of such a
crop); and

(i) Does not occupy a designated
project area which is larger than can
be economically operated for the crop
under cultivation or than is necessary
for research purposes.

(2) The applicant has demonstrated,
to the satisfaction of the Director, that
the use of the pollutant to be dis-
charged to the aquaculture project will
result in an increased harvest of orga-
nisms under culture over what would
naturally occur in the area;

(3) The applicant has demonstrated,
to the satisfaction of the Director, that
if the species to be cultivated in the
aquaculture project is not indigenous
to the immediate geographical area,
there will be minimal adverse effects
on the flora and fauna indigenous to
the area, and the total commercial
value of the introduced species is at
least equal to that of the displaced or
affected indigenous flora and fauna;

(4) The Director determines that the
crop will not have a significant poten-
tial for human health hazards resulting
from its consumption;

§125.11

(5) The Director determines that mi-
gration of pollutants from the des-
ignated project area to water outside of
the aquaculture project will not cause
or contribute to a violation of water
quality standards or a violation of the
applicable standards and limitations
applicable to the supplier of the pollut-
ant that would govern if the aqua-
culture project were itself a point
source. The approval of an aquaculture
project shall not result in the enlarge-
ment of a pre-existing mixing zone
area beyond what had been designated
by the State for the original discharge.

(b) No permit shall be issued for any
aquaculture project in conflict with a
plan or an amendment to a plan ap-
proved under section 208(b) of the Act.

(c) No permit shall be issued for any
aquaculture project located in the ter-
ritorial sea, the waters of the contig-
uous zone, or the oceans, except in con-
formity with guidelines issued under
section 403(c) of the Act.

(d) Designated project areas shall not
include a portion of a body of water
large enough to expose a substantial
portion of the indigenous biota to the
conditions within the designated
project area. For example, the des-
ignated project area shall not include
the entire width of a watercourse, since
all organisms indigenous to that water-
course might be subjected to dis-
charges of pollutants that would, ex-
cept for the provisions of section 318 of
the Act, violate section 301 of the Act.

(e) Any modifications caused by the

construction or creation of a reef, bar-
rier or containment structure shall not
unduly alter the tidal regimen of an es-
tuary or interfere with migrations of
unconfined aquatic species.
[Comment: Any modifications described in
this paragraph which result in the discharge
of dredged or fill material into navigable wa-
ters may be subject to the permit require-
ments of section 404 of the Act.]

(f) Any pollutants not required by or
beneficial to the aquaculture crop shall
not exceed applicable standards and
limitations when entering the des-
ignated project area.

Subpart C [Reserved]
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