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wastewater prior to or in lieu of dis-
charging or otherwise introducing such
pollutants into a POTW. The reduction
or alteration may be obtained by phys-
ical, chemical, or biological processes,
process changes, or by other means, ex-
cept as prohibited by 40 CFR part 403.

(r) Primary or equivalent treatment for
the purposes of this subpart means
treatment by screening, sedimentation,
and skimming adequate to remove at
least 30 percent of the biochemical oxy-
gen demanding material and of the sus-
pended solids in the treatment works
influent, and disinfection, where appro-
priate.

(s) Public water supplies means water
distributed from a public water system.

(t) Public water system means a sys-
tem for the provision to the public of
piped water for human consumption, if
such system has at least fifteen (15)
service connections or regularly serves
at least twenty-five (25) individuals.
This term includes: (1) Any collection,
treatment, storage, and distribution fa-
cilities under the control of the oper-
ator of the system and used primarily
in connection with the system, and (2)
Any collection or pretreatment storage
facilities not under the control of the
operator of the system which are used
primarily in connection with the sys-
tem.

(u) Publicly owned treatment works or
POTW means a treatment works, as de-
fined in section 212(2) of the Act, which
is owned by a State, municipality, or
intermunicipal or interstate agency.

(v) Saline estuarine waters means
those semi-enclosed coastal waters
which have a free connection to the
territorial sea, undergo net seaward ex-
change with ocean waters, and have
salinities comparable to those of the
ocean. Generally, these waters are near
the mouth of estuaries and have cross-
sectional annual mean salinities great-
er than twenty-five (25) parts per thou-
sand.

(w) Secondary removal equivalency
means that the amount of a toxic pol-
lutant removed by the combination of
the applicant’s own treatment of its in-
fluent and pretreatment by its indus-
trial users is equal to or greater than
the amount of the toxic pollutant that
would be removed if the applicant were
to apply secondary treatment to its
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discharge where the discharge has not
undergone pretreatment by the appli-
cant’s industrial users.

(X) Secondary treatment means the
term as defined in 40 CFR part 133.

(y) Shellfish, fish, and wildlife means
any biological population or commu-
nity that might be adversely affected
by the applicant’s modified discharge.

(z) Stressed waters means those ocean
waters for which an applicant can dem-
onstrate to the satisfaction of the Ad-
ministrator, that the absence of a bal-
anced indigenous population is caused
solely by human perturbations other
than the applicant’s modified dis-
charge.

(aa) Toxic pollutants means those sub-
stances listed in 40 CFR 401.15.

(bb) Water quality criteria means sci-
entific data and guidance developed
and periodically updated by EPA under
section 304(a)(1) of the Clean Water
Act, which are applicable to marine
waters.

(cc) Water quality standards means ap-
plicable water quality standards which
have been approved, left in effect, or
promulgated under section 303 of the
Clean Water Act.

(dd) Zone of initial dilution (ZID)
means the region of initial mixing sur-
rounding or adjacent to the end of the
outfall pipe or diffuser ports, provided
that the ZID may not be larger than al-
lowed by mixing zone restrictions in
applicable water quality standards.

§125.59 General.

(a) Basis for application. An applica-
tion under this subpart shall be based
on a current, improved, or altered dis-
charge into ocean waters or saline es-
tuarine waters.

(b) Prohibitions. No section 301(h)
modified permit shall be issued:

(1) Where such issuance would not as-
sure compliance with all applicable re-
quirements of this subpart and part 122;

(2) For the discharge of sewage
sludge;

(3) Where such issuance would con-
flict with applicable provisions of
State, local, or other Federal laws or
Executive Orders. This includes com-
pliance with the Coastal Zone Manage-
ment Act of 1972, as amended, 16 U.S.C.
1451 et seq.; the Endangered Species Act
of 1973, as amended, 16 U.S.C. 1531 et
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seq.; and Title 11l of the Marine Protec-
tion, Research and Sanctuaries Act, as
amended, 16 U.S.C. 1431 et seq.;

(4) Where the discharge of any pollut-
ant enters into saline estuarine waters
which at the time of application do not
support a balanced indigenous popu-
lation of shellfish, fish, and wildlife, or
allow recreation in and on the waters
or which exhibit ambient water quality
below applicable water quality stand-
ards adopted for the protection of pub-
lic water supplies, shellfish, fish, and
wildlife or recreational activities or
such other standards necessary to as-
sure support and protection of such
uses. The prohibition contained in the
preceding sentence shall apply without
regard to the presence or absence of a
causal relationship between such char-
acteristics and the applicant’s current
or proposed discharge; or

(5) Where the discharge of any pollut-
ant is into the New York Bight Apex.

(c) Applications. Each applicant for a
modified permit under this subpart
shall submit an application to EPA
signed in compliance with 40 CFR part
122, subpart B, which shall contain:

(1) A signed, completed NPDES Ap-
plication Standard form A, parts I, II,
11;

(2) A completed Application Ques-
tionnaire;

(3) The certification in accordance
with 40 CFR 122.22(d);

(4) In addition to the requirements of
§125.59(c) (1) through (3), applicants for
permit renewal shall support continu-
ation of the modification by supplying
to EPA the results of studies and moni-
toring performed in accordance with
§125.63 during the life of the permit.
Upon a demonstration meeting the
statutory criteria and requirements of
this subpart, the permit may be re-
newed under the applicable procedures
of 40 CFR part 124.

(d) Revisions to applications. (1)
POTWs which submitted applications
in accordance with the June 15, 1979,
regulations (44 FR 34784) may revise
their applications one time following a
tentative decision to propose changes
to treatment levels and/or outfall and
diffuser location and design in accord-
ance with §125.59(f)(2)(i); and

(2) Other applicants may revise their
applications one time following a ten-
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tative decision to propose changes to
treatment levels and/or outfall and dif-
fuser location and design in accordance
with §125.59(f)(2)(i). Revisions by such
applicants which propose downgrading
treatment levels and/or outfall and dif-
fuser location and design must be justi-
fied on the basis of substantial changes
in circumstances beyond the appli-
cant’s control since the time of appli-
cation submission.

(3) Applicants authorized or re-
quested to submit additional informa-
tion under §125.59(g) may submit a re-
vised application in accordance with
§125.59(f)(2)(ii) where such additional
information supports changes in pro-
posed treatment levels and/or outfall
location and diffuser design. The oppor-
tunity for such revision shall be in ad-
dition to the one-time revision allowed
under §125.59(d) (1) and (2).

(4) POTWs which revise their applica-
tions must:

(i) Modify their NPDES form and Ap-
plication Questionnaire as needed to
ensure that the information filed with
their application is correct and com-
plete;

(ii) Provide additional analysis and
data as needed to demonstrate compli-
ance with this subpart;

(iii) Obtain new State determinations
under §§125.61(b)(2) and 125.64(b); and

(iv) Provide the certification de-
scribed in paragraph (c)(3) of this sec-
tion.

(5) Applications for permit renewal
may not be revised.

(e) Submittal of additional information
to demonstrate compliance with 88125.60
and 125.65. (1) On or before the deadline
established in paragraph (f)(3) of this
section, applicants shall submit a let-
ter of intent to demonstrate compli-
ance with §8125.60 and 125.65. The letter
of intent is subject to approval by the
Administrator based on the require-
ments of this paragraph and paragraph
(f)(3) of this section. The letter of in-
tent shall consist of the following:

(i) For compliance with §125.60: (A) A
description of the proposed treatment
system which upgrades treatment to
satisfy the requirements of §125.60.

(B) A project plan, including a sched-
ule for data collection and for achiev-
ing compliance with §125.60. The
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project plan shall include dates for de-
sign and construction of necessary fa-
cilities, submittal of influent/effluent
data, and submittal of any other infor-
mation necessary to demonstrate com-
pliance with §125.60. The Administrator
will review the project plan and may
require revisions prior to authorizing
submission of the additional informa-
tion.

(if) For compliance with §125.65: (A)
A determination of what approach will
be used to achieve compliance with
§125.65.

(B) A project plan for achieving com-
pliance. The project plan shall include
any necessary data collection activi-
ties, submittal of additional informa-
tion, and/or development of appropriate
pretreatment limits to demonstrate
compliance with §125.65. The Adminis-
trator will review the project plan and
may require revisions prior to submis-
sion of the additional information.

(iii) POTWSs which submit additional
information must:

(A) Modify their NPDES form and
Application Questionnaire as needed to
ensure that the information filed with
their application is correct and com-
plete;

(B) Obtain new State determinations
under §§125.61(b)(2) and 125.64(b); and

(C) Provide the certification de-
scribed in paragraph (c)(3) of this sec-
tion.

(2) The information required under
this paragraph must be submitted in
accordance with the schedules in
§125.59(f)(3)(ii). If the applicant does
not meet these schedules for compli-
ance, EPA may deny the application on
that basis.

(f) Deadlines and distribution— (1) Ap-
plications.(i) The application for an
original 301(h) permit for POTWs which
directly discharges effluent into saline
waters shall be submitted to the appro-
priate EPA Regional Administrator no
later than December 29, 1982.

(ii) The application for renewal of a
301(h) modified permit shall be sub-
mitted no less than 180 days prior to
the expiration of the existing permit,
unless permission for a later date has
been granted by the Administrator.
(The Administrator shall not grant
permission for applications to be sub-
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mitted later than the expiration date
of the existing permit.)

(iii) A copy of the application shall
be provided to the State and interstate
agency(s) authorized to provide certifi-
cation/concurrence under §§124.53
through 124.55 on or before the date the
application is submitted to EPA.

(2) Revisions to Applications. (i) Appli-
cants desiring to revise their applica-
tions under §125.59 (d)(1) or (d)(2) must:

(A) Submit to the appropriate Re-
gional Administrator a letter of intent
to revise their application either with-
in 45 days of the date of EPA’s ten-
tative decision on their original appli-
cation or within 45 days of November
26, 1982, whichever is later. Following
receipt by EPA of a letter of intent,
further EPA proceedings on the ten-
tative decision under 40 CFR part 124
will be stayed.

(B) Submit the revised application as
described for new applications in
§125.59(f)(1) either within one year of
the date of EPA’s tentative decision on
their original application or within one
year of November 26, 1982, if a tentative
decision has already been made, which-
ever is later.

(ii) Applicants desiring to revise
their applications under §125.59(d)(3)
must submit the revised application as
described for new applications in
§125.59(f)(1) concurrent with submission
of the additional information under
§125.59(Q).

(3) Deadline for additional informa-
tion to demonstrate compliance with
§§125.60 and 125.65.

(i) A letter of intent required under
§125.59(e)(1) must be submitted by the
following dates: for permittees with
301(h) modifications or for applicants
to which a tentative or final decision
has been issued, November 7, 1994; for
all others, within 90 days after the Ad-
ministrator issues a tentative decision
on an application. Following receipt by
EPA of a letter of intent containing
the information required in
§125.59(e)(1), further EPA proceedings
on the tentative decision under 40 CFR
part 124 will be stayed.

(ii) The project plan submitted under
§125.59(e)(1) shall ensure that the appli-
cant meets all the requirements of
§§125.60 and 125.65 by the following
deadlines:
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(A) By August 9, 1996 for applicants
that are not grandfathered under
§125.59(j).

(B) At the time of permit renewal or
by August 9, 1996, whichever is later,
for applicants that are grandfathered
under §125.59(j).

(4) State determination deadline. State
determinations, as required by
§§125.61(b)(2) and 125.64(b) shall be filed
by the applicant with the appropriate
Regional Administrator no later than
90 days after submission of the revision
to the application or additional infor-
mation to EPA. Extensions to this
deadline may be provided by EPA upon
request. However, EPA will not begin
review of the revision to the applica-
tion or additional information until a
favorable State determination is re-
ceived by EPA. Failure to provide the
State determination within the time-
frame required by this paragraph (f)(4)
is a basis for denial of the application.

(9)(1) The Administrator may author-
ize or request an applicant to submit
additional information by a specified
date not to exceed one year from the
date of authorization or request.

(2) Applicants seeking authorization
to submit additional information on
current/modified discharge characteris-
tics, water quality, biological condi-
tions or oceanographic characteristics
must:

(i) Demonstrate that they made a
diligent effort to provide such informa-
tion with their application and were
unable to do so, and

(ii) Submit a plan of study, including
a schedule, for data collection and sub-
mittal of the additional information.
EPA will review the plan of study and
may require revisions prior to author-
izing submission of the additional in-
formation.

(h) Tentative decisions on section 301(h)
modifications. The Administrator shall
grant a tentative approval or a ten-
tative denial of a section 301(h) modi-
fied permit application. To qualify for
a tentative approval, the applicant
shall demonstrate to the satisfaction of
the Administrator that it is using good
faith means to come into compliance
with all the requirements of this sub-
part and that it will meet all such re-
quirements based on a schedule ap-
proved by the Administrator. For com-
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pliance with §§125.60 and 125.65, such
schedule shall be in accordance with
§125.59(f)(3)(ii).

(i) Decisions on section 301(h) modifica-
tions. (1) The decision to grant or deny
a section 301(h) modification shall be
made by the Administrator and shall
be based on the applicant’s demonstra-
tion that it has met all the require-
ments of §§125.59 through 125.68.

(2) No section 301(h) modified permit
shall be issued until the appropriate
State certification/concurrence is
granted or waived pursuant to §124.54
or if the State denies certification/
concurrence pursuant to §124.54.

(3) In the case of a modification
issued to an applicant in a State ad-
ministering an approved permit pro-
gram under 40 CFR part 123, the State
Director may:

(i) Revoke an existing permit as of
the effective date of the EPA issued
section 301(h) modified permit; and

(i) Cosign the section 301(h) modified
permit if the Director has indicated an
intent to do so in the written concur-
rence.

(4) Any section 301(h) modified per-
mit shall:

(i) Be issued in accordance with the
procedures set forth in 40 CFR part 124,
except that, because section 301(h) per-
mits may be issued only by EPA, the
terms ‘““Administrator or a person des-
ignated by the Administrator’ shall be
substituted for the term “‘Director’ as
appropriate; and

(ii) Contain all applicable terms and
conditions set forth in 40 CFR part 122
and §125.68.

(5) Appeals of section 301(h) deter-
minations shall be governed by the pro-
cedures in 40 CFR part 124.

(J) Grandfathering provision. Appli-
cants that received tentative or final
approval for a section 301(h) modified
permit prior to February 4, 1987, are
not subject to §125.60, the water qual-
ity criteria provisions of §125.62(a)(1),
or §125.65 until the time of permit re-
newal. In addition, if permit renewal
will occur prior to August 9, 1996, appli-
cants may have additional time to
come into compliance with §§125.60 and
125.65, as determined appropriate by
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EPA on a case-by-case basis. Such ad-
ditional time, however, shall not ex-
tend beyond August 9, 1996. This para-
graph does not apply to any applica-
tion that was initially tentatively ap-
proved, but as to which EPA withdrew
its tentative approval or issued a ten-
tative denial prior to February 4, 1987.

§125.60 Primary or equivalent treat-
ment requirements.

(a) The applicant shall demonstrate
that, at the time its modification be-
comes effective, it will be discharging
effluent that has received at least pri-
mary or equivalent treatment.

(b) The applicant shall perform moni-
toring to ensure, based on the monthly
average results of the monitoring, that
the effluent it discharges has received
primary or equivalent treatment.

(c)(1) An applicant may request that
the demonstration of compliance with
the requirement under paragraph (b) of
this section to provide 30 percent re-
moval of BOD be allowed on an aver-
aging basis different from monthly
(e.g., quarterly), subject to the dem-
onstrations provided in paragraphs
©)(@)(@), (i) and (iii) of this section.
The Administrator may approve such
requests if the applicant demonstrates
to the Administrator’s satisfaction
that:

(i) The applicant’s POTW is ade-
quately designed and well operated;

(i) The applicant will be able to
meet all requirements under section
301(h) of the CWA and these subpart G
regulations with the averaging basis
selected; and

(iii) The applicant cannot achieve 30
percent removal on a monthly average
basis because of circumstances beyond
the applicant’s control. Circumstances
beyond the applicant’s control may in-
clude seasonally dilute influent BOD
concentrations due to relatively high
(although nonexcessive) inflow and in-
filtration; relatively high soluble to in-
soluble BOD ratios on a fluctuating
basis; or cold climates resulting in cold
influent. Circumstances beyond the ap-
plicant’s control shall not include less
concentrated wastewater due to exces-
sive inflow and infiltration (1&l). The
determination of whether the less con-
centrated wastewater is the result of
excessive 1&1 will be based on the defi-
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nition of excessive 1&l in 40 CFR
35.2005(b)(16) plus the additional cri-
terion that inflow is nonexcessive if
the total flow to the POTW (i.e., waste-
water plus inflow plus infiltration) is
less than 275 gallons per capita per day.

(2) In no event shall averaging on a
less frequent basis than annually be al-
lowed.

[59 FR 40658, Aug. 9, 1994, as amended at 61
FR 45833, Aug. 29, 1996]

§125.61 Existence of and compliance
with applicable water quality
standards.

(a) There must exist a water quality
standard or standards applicable to the
pollutant(s) for which a section 301(h)
modified permit is requested, includ-
ing:

(1) Water quality standards for bio-
chemical oxygen demand or dissolved
oxygen;

(2) Water quality standards for sus-
pended solids, turbidity, light trans-
mission, light scattering, or mainte-
nance of the euphotic zone; and

(3) Water quality standards for pH.

(b) The applicant must: (1) Dem-
onstrate that the modified discharge
will comply with the above water qual-
ity standard(s); and

(2) Provide a determination signed by
the State or interstate agency(s) au-
thorized to provide certification under
§§124.53 and 124.54 that the proposed
modified discharge will comply with
applicable provisions of State law in-
cluding water quality standards. This
determination shall include a discus-
sion of the basis for the conclusion
reached.

§125.62 Attainment or maintenance of
water quality which assures protec-
tion of public water supplies;
assures the protection and propaga-
tion of a balanced indigenous popu-
lation of shellfish, fish, and wildlife;
and allows recreational activities.

(a) Physical characteristics of dis-
charge. (1) At the time the 301(h) modi-
fication becomes effective, the appli-
cant’s outfall and diffuser must be lo-
cated and designed to provide adequate
initial dilution, dispersion, and trans-
port of wastewater such that the dis-
charge does not exceed at and beyond
the zone of initial dilution:
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