Environmental Protection Agency

subchapter D of this chapter. Such in-
spection may include inspection, at
reasonable times, of records, files, pa-
pers, processes, controls and facilities,
or testing of any feature of a public
water system, including its raw water
source.

(b) Prior to entry into any establish-
ment, facility or other property within
a State which has primary enforcement
responsibility, the Administrator shall
notify, in writing, the State agency
charged with responsibility for safe
drinking water of his intention to
make such entry and shall include in
his notification a statement of reasons
for such entry. The Administrator
shall, upon a showing by the State
agency that such an entry will be det-
rimental to the administration of the
State’s program of primary enforce-
ment responsibility, take such showing
into consideration in determining
whether to make such entry. The Ad-
ministrator shall in any event offer the
State agency the opportunity of having
a representative accompany the Ad-
ministrator or his representative on
such entry.

(c) No State agency which receives
notice under paragraph (b) of this sec-
tion may use the information con-
tained in the notice to inform the per-
son whose property is proposed to be
entered of the proposed entry; if a
State so uses such information, notice
to the agency under paragraph (b) of
this section is not required for subse-
quent inspections of public water sys-
tems until such time as the Adminis-
trator determines that the agency has
provided him satisfactory assurances
that it will no longer so use informa-
tion contained in a notice received
under paragraph (b) of this section.

Subpart E—Variances lIssued by
the Administrator Under Sec-
fion 1415(a) of the Act

§142.40 Requirements for a variance.

(a) The Administrator may grant one
or more variances to any public water
system within a State that does not
have primary enforcement responsi-
bility from any requirement respecting
a maximum contaminant level of an
applicable national primary drinking
water regulation upon a finding that:

§142.41

(1) Because of characteristics of the
raw water sources which are reason-
ably available to the system, the sys-
tem cannot meet the requirements re-
specting the maximum contaminant
levels of such drinking water regula-
tions despite application of the best
technology, treatment techniques, or
other means, which the Administrator
finds are generally available (taking
costs into consideration); and

(2) The granting of a variance will
not result in an unreasonable risk to
the health of persons served by the sys-
tem.

(b) The Administrator may grant one
or more variances to any public water
system within a State that does not
have primary enforcement responsi-
bility from any requirement of a speci-
fied treatment technique of an applica-
ble national primary drinking water
regulation upon a finding that the pub-
lic water system applying for the vari-
ance has demonstrated that such treat-
ment technique is not necessary to pro-
tect the health of persons because of
the nature of the raw water source of
such system.

§142.41 Variance request.

A supplier of water may request the
granting of a variance pursuant to this
subpart for a public water system with-
in a State that does not have primary
enforcement responsibility by submit-
ting a request for a variance in writing
to the Administrator. Suppliers of
water may submit a joint request for
variances when they seek similar
variances under similar circumstances.
Any written request for a variance or
variances shall include the following
information:

(@) The nature and duration of vari-
ance requested.

(b) Relevant analytical results of
water quality sampling of the system,
including results of relevant tests con-
ducted pursuant to the requirements of
the national primary drinking water
regulations.

(¢) For any
§142.40(a):

(1) Explanation in full and evidence
of the best available treatment tech-
nology and techniques.

(2) Economic and legal factors rel-
evant to ability to comply.

request made under
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§142.42

(3) Analytical results of raw water
quality relevant to the variance re-
quest.

(4) A proposed compliance schedule,
including the date each step toward
compliance will be achieved. Such
schedule shall include as a minimum
the following dates:

(i) Date by which arrangement for al-
ternative raw water source or improve-
ment of existing raw water source will
be completed.

(ii) Date of initiation of the connec-
tion of the alternative raw water
source or improvement of existing raw
water source.

(iii) Date by which final compliance
is to be achieved.

(5) A plan for the provision of safe
drinking water in the case of an exces-
sive rise in the contaminant level for
which the variance is requested.

(6) A plan for additional interim con-
trol measures during the effective pe-
riod of variance.

(d) For any request made under
§142.40(b), a statement that the system
will perform monitoring and other rea-
sonable requirements prescribed by the
Administrator as a condition to the
variance.

(e) Other information, if any, be-
lieved to be pertinent by the applicant.

(f) Such other information as the Ad-
ministrator may require.

[41 FR 2918, Jan. 20, 1976, as amended at 52
FR 20675, June 2, 1987]

§142.42 Consideration of a variance
request.

(@) The Administrator shall act on
any variance request submitted pursu-
ant to §142.41 within 90 days of receipt
of the request.

(b) In his consideration of whether
the public water system is unable to
comply with a contaminant level re-
quired by the national primary drink-
ing water regulations because of the
nature of the raw water source, the Ad-
ministrator shall consider such factors
as the following:

(1) The availability and effectiveness
of treatment methods for the contami-
nant for which the variance is re-
quested.

(2) Cost and other economic consider-
ations such as implementing treat-
ment, improving the quality of the

40 CFR Ch. | (7-1-03 Edition)

source water or using an alternate
source.

(c) A variance may be issued to a
public water system on the condition
that the public water system install
the best technology, treatment tech-
niques, or other means, which the Ad-
ministrator finds are available (taking
costs into consideration) and based
upon an evaluation satisfactory to the
Administrator that indicates that al-
ternative sources of water are not rea-
sonably available to the public water
system.

(d) In his consideration of whether a
public water system should be granted
a variance to a required treatment
technique because such treatment is
unnecessary to protect the public
health, the Administrator shall con-
sider such factors as the following:

(1) Quality of the water source in-
cluding water quality data and perti-
nent sources of pollution.

(2) Source protection measures em-
ployed by the public water system.

[41 FR 2918, Jan. 20, 1976, as amended at 52
FR 20675, June 2, 1987; 63 FR 43847, Aug. 14,
1998]

§142.43 Disposition of a variance re-
quest.

(a) If the Administrator decides to
deny the application for a variance, he
shall notify the applicant of his inten-
tion to issue a denial. Such notice shall
include a statement of reasons for the
proposed denial, and shall offer the ap-
plicant an opportunity to present,
within 30 days of receipt of the notice,
additional information or argument to
the Administrator. The Administrator
shall make a final determination on
the request within 30 days after receiv-
ing any such additional information or
argument. If no additional information
or argument is submitted by the appli-
cant the application shall be denied.

(b) If the Administrator proposes to
grant a variance request submitted
pursuant to §142.41, he shall notify the
applicant of his decision in writing.
Such notice shall identify the variance,
the facility covered, and shall specify
the period of time for which the vari-
ance will be effective.

(1) For the type of variance specified
in §142.40(a) such notice shall provide
that the variance will be terminated
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