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fails to take corrective action. Such
circumstances include the following:

(1) When the State’s legal authority
no longer meets their requirements of
this part, including:

(i) Failure of the State to promulgate
or enact new authorities when nec-
essary; or

(ii) Action by a State legislature or
court striking down or limiting State
authorities.

(2) When the operation of the State
program fails to comply with the re-
quirements of this part, including:

(i) Failure to exercise control over
activities required to be regulated
under this part, including failure to
issue permits;

(i) Repeated issuance of permits
which do not conform to the require-
ments of this part; or

(iii) Failure to comply with the pub-
lic participation requirements of this
part.

(3) When the State’s enforcement
program fails to comply with the re-
quirements of this part, including:

(i) Failure to act on violations of per-
mits or other program requirements;

(ii) Failure to seek adequate enforce-
ment penalties or to collect adminis-
trative fines when imposed; or

(iii) Failure to inspect and monitor
activities subject to regulation.

(4) When the State program fails to
comply with the terms of the Memo-
randum of Agreement required under
§145.24.

§145.34 Procedures for withdrawal of
State programs.

(a) A State with a program approved
under this part may voluntarily trans-
fer program responsibilities required
by Federal law to EPA by taking the
following actions, or in such other
manner as may be agreed upon with
the Administrator.

(1) The State shall give the Adminis-
trator 180 days notice of the proposed
transfer and shall submit a plan for the
orderly transfer of all relevant pro-
gram information not in the possession
of EPA (such as permits, permit files,
compliance files, reports, permit appli-
cations) which are necessary for EPA
to administer the program.

(2) Within 60 days of receiving the no-
tice and transfer plan, the Adminis-

§145.34

trator shall evaluate the State’s trans-
fer plan and shall identify any addi-
tional information needed by the Fed-
eral government for program adminis-
tration and/or identify any other defi-
ciencies in the plan.

(3) At least 30 days before the trans-
fer is to occur the Administrator shall
publish notice of the transfer in the
FEDERAL REGISTER and in enough of
the largest newspapers in the State to
provide Statewide coverage, and shall
mail notice to all permit holders, per-
mit applicants, other regulated persons
and other interested persons on appro-
priate EPA and State mailing lists.

(b) Approval of a State UIC program
may be withdrawn and a Federal pro-
gram established in its place when the
Administrator determines, after hold-
ing a public hearing, that the State
program is not in compliance with the
requirements of SDWA and this part.

(1) Notice to State of public hearing. If
the Administrator has cause to believe
that a State is not administering or en-
forcing its authorized program in com-
pliance with the requirements of
SDWA and this part, he or she shall in-
form the State by registered mail of
the specific areas of alleged noncompli-
ance. If the State demonstrates to the
Administrator within 30 days of such
notification that the State program is
in compliance, the Administrator shall
take no further action toward with-
drawal and shall so notify the State by
registered mail.

(2) Public hearing. If the State has not
demonstrated its compliance to the
satisfaction of the Administrator with-
in 30 days after notification, the Ad-
ministrator shall inform the State Di-
rector and schedule a public hearing to
discuss withdrawal of the State pro-
gram. Notice of such public hearing
shall be published in the FEDERAL REG-
ISTER and in enough of the largest
newspapers in the State to attract
statewide attention, and mailed to per-
sons on appropriate State and EPA
mailing lists. This hearing shall be
convened not less than 60 days nor
more than 75 days following the publi-
cation of the notice of the hearing. No-
tice of the hearing shall identify the
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Administrator’s concerns. All inter-
ested persons shall be given oppor-
tunity to make written or oral presen-
tation on the State’s program at the
public hearing.

(3) Notice to State of findings. When
the Administrator finds after the pub-
lic hearing that the State is not in
compliance, he or she shall notify the
State by registered mail of the specific
deficiencies in the State program and
of necessary remedial actions. Within
90 days of receipt of the above letter,
the State shall either carry out the re-
quired remedial action or the Adminis-
trator shall withdraw program ap-
proval. If the State carries out the re-
medial action or, as a result of the
hearing is found to be in compliance,
the Administrator shall so notify the
State by registered mail and conclude
the withdrawal proceedings.

Subpart E—Indian Tribes

SOURCE: 53 FR 37412, Sept. 26, 1988, unless
otherwise noted.

§145.52 Requirements for Tribal eligi-
bility.

The Administrator is authorized to
treat an Indian Tribe as eligible to
apply for primary enforcement respon-
sibility for the Underground Injection
Control Program if it meets the fol-
lowing criteria:

(a) The Indian Tribe is recognized by
the Secretary of the Interior.

(b) The Indian Tribe has a Tribal gov-
erning body which is currently ‘“‘car-
rying out substantial governmental du-
ties and powers’ over a defined area,
(i.e., is currently performing govern-
mental functions to promote the
health, safety, and welfare of the af-
fected population within a defined geo-
graphic area).

(c) The Indian Tribe demonstrates
that the functions to be performed in
regulating the underground injection
wells that the applicant intends to reg-
ulate are within the area of the Indian
Tribal government’s jurisdiction.

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-
trator’s judgment, of administering (in
a manner consistent with the terms
and purposes of the Act and all applica-
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ble regulations) an effective Under-
ground Injection Control Program.

[53 FR 37412, Sept. 26, 1988, as amended at 59
FR 64345, Dec. 14, 1994]

§145.56 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Ad-
ministrator for a determination that it
meets the criteria of section 1451 of the
Act. The application shall be concise
and describe how the Indian Tribe will
meet each of the requirements of
§145.52. The application shall consist of
the following:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the
Interior.

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. The statement
should:

(1) Describe the form of the Tribal
government;

(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body such as,
but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the sources of the Tribal
government’s authority to carry out
the governmental functions currently
being performed.

(c) A map or legal description of the
area over which the Indian Tribe as-
serts jurisdiction; a statement by the
Tribal Attorney General (or equivalent
official) which describes the basis for
the Tribe’s jurisdictional assertion (in-
cluding the nature or subject matter of
the asserted jurisdiction); a copy of
those documents such as Tribal con-
stitutions, by-laws, charters, executive
orders, codes, ordinances, and/or reso-
lutions which the Tribe believes are
relevant to its assertions regarding ju-
risdiction; and a description of the lo-
cations of the underground injection
wells the Tribe proposes to regulate.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective Underground
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