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introduced into evidence. The adminis-
trative law judge may make such or-
ders as may be necessary to consider 
such evidence in camera. This may in-
clude a supplemental initial decision to 
consider questions of fact and conclu-
sions regarding material issues of law, 
fact or discretion which arise out of 
that portion of the evidence which is 
confidential or which includes trade 
secrets.

§ 209.24 Default order. 
(a) Default. Respondent may be found 

to be in default upon failure to comply 
with a prehearing or hearing ruling of 
the Administrator or the administra-
tive law judge. A respondent’s default 
shall constitute an admission of all 
facts alleged in the complaint and a 
waiver of respondent’s right to a hear-
ing on such factual allegations. The re-
medial order proposed is binding on re-
spondent without further proceedings 
upon the issuance by the Environ-
mental Appeals Board of a final order 
issued upon default. 

(b) Proposed default order. Where the 
administrative law judge finds a de-
fault has occurred after a request for a 
hearing has been filed, the administra-
tive law judge may render a proposed 
default order to be issued against the 
defaulting party. For the purpose of ap-
peal pursuant to § 209.31 this order shall 
be deemed to be the initial decision of 
the administrative law judge. 

(c) Contents of a final order issued 
upon default. A final order issued upon 
default shall include findings of fact, 
conclusions regarding all material 
issues of law, fact, or discretion, and 
the remedial order which is issued. An 
order issued by the Environmental Ap-
peals Board upon default of respondent 
shall constitute a final order in accord-
ance with the terms of § 209.33. 

[43 FR 34132, Aug. 3, 1978, as amended at 57 
FR 5345, Feb. 13, 1992]

§ 209.25 Accelerated decision; dis-
missal. 

(a) The administrative law judge, 
upon motion of any party or sua 
sponte, may at any time render an ac-
celerated decision in favor of the Agen-
cy or the respondent as to all or any 
part of the proceeding, without further 
hearing or upon such limited addi-

tional evidence such as affidavits as he 
or she may require, or dismiss any 
party with prejudice, under any of the 
following conditions: 

(1) Failure to state a claim upon 
which relief can be granted, or direct 
or collateral estoppel; 

(2) No genuine issue of material fact 
exists and a party is entitled to judg-
ment as a matter of law, as to all or 
any part of a proceeding; or 

(3) Such other reasons as are just, in-
cluding failure to obey a procedural 
order of the administrative law judge. 

(b) If under this section an acceler-
ated decision is issued as to all the 
issues and claims joined in the pro-
ceedings, the decision shall be treated 
as the decision of the administrative 
law judge as provided in § 209.30. 

(c) If under this section, judgment is 
rendered on less than all issues or 
claims in the proceeding, the adminis-
trative law judge shall determine what 
material facts exist without substan-
tial controversy and what material 
facts are actually and in good faith 
controverted. The administrative law 
judge shall thereupon issue an order 
specifying the facts which appear with-
out substantial controversy, and the 
issues and claims upon which the hear-
ing will proceed.

§ 209.26 Evidence. 

(a) The official transcripts and exhib-
its, together with all papers and re-
quests filed in the proceeding, shall 
constitute the record. Evidence may be 
received at the hearing even though in-
admissible under the rules of evidence 
applicable to judicial proceedings, pro-
vided it is relevant, competent and ma-
terial and not unduly repetitious. Im-
material or irrelevant parts of an ad-
missible document shall be segregated 
and excluded so far as practicable. The 
weight to be given evidence shall be de-
termined by its reliability and pro-
bative value. 

(b) Witnesses shall be examined oral-
ly, under oath or affirmation, except as 
otherwise provided in these rules of 
practice or by the administrative law 
judge. Parties shall have the right to 
cross-examine a witness who appears at 
the hearing provided that such cross-
examination is not unduly repetitious. 
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