
287

Environmental Protection Agency § 233.11 

representative of the Director. If re-
sponsibility is divided among two or 
more State or interstate agencies, Di-
rector means the chief administrative 
officer of the State or interstate agen-
cy authorized to perform the particular 
procedure or function to which ref-
erence is made. 

State 404 program or State program 
means a State program which has been 
approved by EPA under section 404 of 
the Act to regulate the discharge of 
dredged or fill material into certain 
waters as defined in § 232.2(p). 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993]

§ 233.3 Confidentiality of information. 
(a) Any information submitted to 

EPA pursuant to these regulations 
may be claimed as confidential by the 
submitter at the time of submittal and 
a final determination as to that claim 
will be made in accordance with the 
procedures of 40 CFR part 2 and para-
graph (c) of this section. 

(b) Any information submitted to the 
Director may be claimed as confiden-
tial in accordance with State law, sub-
ject to paragraphs (a) and (c) of this 
section. 

(c) Claims of confidentiality for the 
following information will be denied: 

(1) The name and address of any per-
mit applicant or permittee, 

(2) Effluent data, 
(3) Permit application, and 
(4) Issued permit.

§ 233.4 Conflict of interest. 
Any public officer or employee who 

has a direct personal or pecuniary in-
terest in any matter that is subject to 
decision by the agency shall make 
known such interest in the official 
records of the agency and shall refrain 
from participating in any manner in 
such decision.

Subpart B—Program Approval
§ 233.10 Elements of a program sub-

mission. 
Any State that seeks to administer a 

404 program under this part shall sub-
mit to the Regional Administrator at 
least three copies of the following: 

(a) A letter from the Governor of the 
State requesting program approval. 

(b) A complete program description, 
as set forth in § 233.11. 

(c) An Attorney General’s statement, 
as set forth in § 233.12. 

(d) A Memorandum of Agreement 
with the Regional Administrator, as 
set forth in § 233.13. 

(e) A Memorandum of Agreement 
with the Secretary, as set forth in 
§ 233.14. 

(f) Copies of all applicable State stat-
utes and regulations, including those 
governing applicable State administra-
tive procedures.

§ 233.11 Program description. 

The program description as required 
under § 233.10 shall include: 

(a) A description of the scope and 
structure of the State’s program. The 
description should include extent of 
State’s jurisdiction, scope of activities 
regulated, anticipated coordination, 
scope of permit exemptions if any, and 
permit review criteria; 

(b) A description of the State’s per-
mitting, administrative, judicial re-
view, and other applicable procedures; 

(c) A description of the basic organi-
zation and structure of the State agen-
cy (agencies) which will have responsi-
bility for administering the program. If 
more than one State agency is respon-
sible for the administration of the pro-
gram, the description shall address the 
responsibilities of each agency and how 
the agencies intend to coordinate ad-
ministration and evaluation of the pro-
gram; 

(d) A description of the funding and 
manpower which will be available for 
program administration; 

(e) An estimate of the anticipated 
workload, e.g., number of discharges. 

(f) Copies of permit application 
forms, permit forms, and reporting 
forms; 

(g) A description of the State’s com-
pliance evaluation and enforcement 
programs, including a description of 
how the State will coordinate its en-
forcement strategy with that of the 
Corps and EPA; 

(h) A description of the waters of the 
United States within a State over 
which the State assumes jurisdiction 
under the approved program; a descrip-
tion of the waters of the United States 
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within a State over which the Sec-
retary retains jurisdiction subsequent 
to program approval; and a comparison 
of the State and Federal definitions of 
wetlands.

NOTE: States should obtain from the Sec-
retary an identification of those waters of 
the U.S. within the State over which the 
Corps retains authority under section 404(g) 
of the Act.

(i) A description of the specific best 
management practices proposed to be 
used to satisfy the exemption provi-
sions of section 404(f)(1)(E) of the Act 
for construction or maintenance of 
farm roads, forest roads, or temporary 
roads for moving mining equipment.

§ 233.12 Attorney General’s statement. 
(a) Any State that seeks to admin-

ister a program under this part shall 
submit a statement from the State At-
torney General (or the attorney for 
those State or interstate agencies 
which have independence legal coun-
sel), that the laws and regulations of 
the State, or an interstate compact, 
provide adequate authority to carry 
out the program and meet the applica-
ble requirements of this part. This 
statement shall cite specific statutes 
and administrative regulations which 
are lawfully adopted at the time the 
statement is signed and which shall be 
fully effective by the time the program 
is approved, and, where appropriate, ju-
dicial decisions which demonstrate 
adequate authority. The attorney sign-
ing the statement required by this sec-
tion must have authority to represent 
the State agency in court on all mat-
ters pertaining to the State program. 

(b) If a State seeks approval of a pro-
gram covering activities on Indian 
lands, the statement shall contain an 
analysis of the State’s authority over 
such activities. 

(c) The State Attorney General’s 
statement shall contain a legal anal-
ysis of the effect of State law regarding 
the prohibition on taking private prop-
erty without just compensation on the 
successful implementation of the 
State’s program. 

(d) In those States where more than 
one agency has responsibility for ad-
ministering the State program, the 
statement must include certification 
that each agency has full authority to 

administer the program within its cat-
egory of jurisdiction and that the 
State, as a whole, has full authority to 
administer a complete State section 
404 program.

§ 233.13 Memorandum of Agreement 
with Regional Administrator. 

(a) Any State that seeks to admin-
ister a program under this part shall 
submit a Memorandum of Agreement 
executed by the Director and the Re-
gional Administrator. The Memo-
randum of Agreement shall become ef-
fective upon approval of the State pro-
gram. When more than one agency 
within a State has responsibility for 
administering the State program, Di-
rectors of each of the responsible State 
agencies shall be parties to the Memo-
randum of Agreement. 

(b) The Memorandum of Agreement 
shall set out the State and Federal re-
sponsibilities for program administra-
tion and enforcement. These shall in-
clude, but not be limited to: 

(1) Provisions specifying classes and 
categories of permit applications for 
which EPA will waive Federal review 
(as specified in § 233.51). 

(2) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the 
State may be required to submit to 
EPA in addition to the annual report, 
as well as a provision establishing the 
submission date for the annual report. 
The State shall also allow EPA rou-
tinely to review State records, reports 
and files relevant to the administra-
tion and enforcement of the approved 
program. 

(3) Provisions addressing EPA and 
State roles and coordination with re-
spect to compliance monitoring and 
enforcement activities. 

(4) Provisions addressing modifica-
tion of the Memorandum of Agreement.

§ 233.14 Memorandum of Agreement 
with the Secretary. 

(a) Before a State program is ap-
proved under this part, the Director 
shall enter into a Memorandum of 
Agreement with the Secretary. When 
more than one agency within a State 
has responsibility for administering 
the State program, Directors of each of 
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