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within a State over which the Sec-
retary retains jurisdiction subsequent
to program approval; and a comparison
of the State and Federal definitions of
wetlands.

NOTE: States should obtain from the Sec-
retary an identification of those waters of
the U.S. within the State over which the
Corps retains authority under section 404(g)
of the Act.

(i) A description of the specific best
management practices proposed to be
used to satisfy the exemption provi-
sions of section 404(f)(1)(E) of the Act
for construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment.

§233.12 Attorney General’s statement.

(a) Any State that seeks to admin-
ister a program under this part shall
submit a statement from the State At-
torney General (or the attorney for
those State or interstate agencies
which have independence legal coun-
sel), that the laws and regulations of
the State, or an interstate compact,
provide adequate authority to carry
out the program and meet the applica-
ble requirements of this part. This
statement shall cite specific statutes
and administrative regulations which
are lawfully adopted at the time the
statement is signed and which shall be
fully effective by the time the program
is approved, and, where appropriate, ju-
dicial decisions which demonstrate
adequate authority. The attorney sign-
ing the statement required by this sec-
tion must have authority to represent
the State agency in court on all mat-
ters pertaining to the State program.

(b) If a State seeks approval of a pro-
gram covering activities on Indian
lands, the statement shall contain an
analysis of the State’s authority over
such activities.

(c) The State Attorney General’s
statement shall contain a legal anal-
ysis of the effect of State law regarding
the prohibition on taking private prop-
erty without just compensation on the
successful implementation of the
State’s program.

(d) In those States where more than
one agency has responsibility for ad-
ministering the State program, the
statement must include certification
that each agency has full authority to
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administer the program within its cat-
egory of jurisdiction and that the
State, as a whole, has full authority to
administer a complete State section
404 program.

§233.13 Memorandum of Agreement
with Regional Administrator.

(a) Any State that seeks to admin-
ister a program under this part shall
submit a Memorandum of Agreement
executed by the Director and the Re-
gional Administrator. The Memo-
randum of Agreement shall become ef-
fective upon approval of the State pro-
gram. When more than one agency
within a State has responsibility for
administering the State program, Di-
rectors of each of the responsible State
agencies shall be parties to the Memo-
randum of Agreement.

(b) The Memorandum of Agreement
shall set out the State and Federal re-
sponsibilities for program administra-
tion and enforcement. These shall in-
clude, but not be limited to:

(1) Provisions specifying classes and
categories of permit applications for
which EPA will waive Federal review
(as specified in §233.51).

(2) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the
State may be required to submit to
EPA in addition to the annual report,
as well as a provision establishing the
submission date for the annual report.
The State shall also allow EPA rou-
tinely to review State records, reports
and files relevant to the administra-
tion and enforcement of the approved
program.

(3) Provisions addressing EPA and
State roles and coordination with re-
spect to compliance monitoring and
enforcement activities.

(4) Provisions addressing modifica-
tion of the Memorandum of Agreement.

§233.14 Memorandum of Agreement
with the Secretary.

(a) Before a State program is ap-
proved under this part, the Director
shall enter into a Memorandum of
Agreement with the Secretary. When
more than one agency within a State
has responsibility for administering
the State program, Directors of each of
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the responsible agencies shall be par-
ties of the Memorandum of Agreement.

(b) The Memorandum of Agreement
shall include:

(1) A description of waters of the
United States within the State over
which the Secretary retains jurisdic-
tion, as identified by the Secretary.

(2) Procedures whereby the Secretary
will, upon program approval, transfer
to the State pending 404 permit appli-
cations for discharges in State regu-
lated waters and other relevant infor-
mation not already in the possession of
the Director.

NOTE: Where a State permit program in-
cludes coverage of those traditionally navi-
gable waters in which only the Secretary
may issue section 404 permits, the State is
encouraged to establish in this MOA proce-
dures for joint processing of Federal and
State permits, including joint public notices
and public hearings.

(3) An identification of all general
permits issued by the Secretary the
terms and conditions of which the
State intends to administer and en-
force upon receiving approval of its
program, and a plan for transferring re-
sponsibility for these general permits
to the State, including procedures for
the prompt transmission from the Sec-
retary to the Director of relevant in-
formation not already in the possession
of the Director, including support files
for permit issuance, compliance re-
ports and records of enforcement ac-
tions.

§233.15 Procedures
State programs.

(a) The 120 day statutory review pe-
riod shall commence on the date of re-
ceipt of a complete State program sub-
mission as set out in §233.10 of this
part. EPA shall determine whether the
submission is complete within 30 days
of receipt of the submission and shall
notify the State of its determination.
If EPA finds that a State’s submission
is incomplete, the statutory review pe-
riod shall not begin until all the nec-
essary information is received by EPA.

(b) If EPA determines the State sig-
nificantly changes its submission dur-
ing the review period, the statutory re-
view period shall begin again upon the
receipt of a revised submission.
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(c) The State and EPA may extend
the statutory review period by agree-
ment.

(d) Within 10 days of receipt of a com-
plete State section 404 program sub-
mission, the Regional Administrator
shall provide copies of the State’s sub-
mission to the Corps, FWS, and NMFS
(both Headquarters and appropriate
Regional organizations.)

(e) After determining that a State
program submission is complete, the
Regional Administrator shall publish
notice of the State’s application in the
FEDERAL REGISTER and in enough of
the largest newspapers in the State to
attract statewide attention. The Re-
gional Administrator shall also mail
notice to persons known to be inter-
ested in such matters. Existing State,
EPA, Corps, FWS, and NMFS mailing
lists shall be used as a basis for this
mailing. However, failure to mail all
such notices shall not be grounds for
invalidating approval (or disapproval)
of an otherwise acceptable (or unac-
ceptable) program. This notice shall:

(1) Provide for a comment period of
not less than 45 days during which in-
terested members of the public may ex-
press their views on the State program.

(2) Provide for a public hearing with-
in the State to be held not less than 30
days after notice of hearing is pub-
lished in the FEDERAL REGISTER;

(3) Indicate where and when the
State’s submission may be reviewed by
the public;

(4) Indicate whom an interested
member of the public with questions
should contact; and

(5) Briefly outline the fundamental
aspects of the State’s proposed pro-
gram and the process for EPA review
and decision.

(f) Within 90 days of EPA’s receipt of
a complete program submission, the
Corps, FWS, and NMFS shall submit to
EPA any comments on the State’s pro-
gram.

(g) Within 120 days of receipt of a
complete program submission (unless
an extension is agreed to by the State),
the Regional Administrator shall ap-
prove or disapprove the program based
on whether the State’s program fulfills
the requirements of this part and the
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