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permit condition to a permit applica-
tion or draft general permit under this 
section, he shall not issue the permit 
unless he has taken the steps required 
by the Regional Administrator to 
eliminate the objection. 

(g) Within 90 days of receipt by the 
Director of an objection or requirement 
for a permit condition by the Regional 
Administrator, the State or any inter-
ested person may request that the Re-
gional Administrator hold a public 
hearing on the objection or require-
ment. The Regional Administrator 
shall conduct a public hearing when-
ever requested by the State proposing 
to issue the permit, or if warranted by 
significant public interest based on re-
quests received. 

(h) If a public hearing is held under 
paragraph (g) of this section, the Re-
gional Administrator shall, following 
that hearing, reaffirm, modify or with-
draw the objection or requirement for a 
permit condition, and notify the Direc-
tor of this decision. 

(1) If the Regional Administrator 
withdraws his objection or requirement 
for a permit condition, the Director 
may issue the permit. 

(2) If the Regional Administrator 
does not withdraw the objection or re-
quirement for a permit condition, the 
Director must issue a permit revised to 
satisfy the Regional Administrator’s 
objection or requirement for a permit 
condition or notify EPA of its intent to 
deny the permit within 30 days of re-
ceipt of the Regional Administrator’s 
notification. 

(i) If no public hearing is held under 
paragraph (g) of this section, the Direc-
tor within 90 days of receipt of the ob-
jection or requirement for a permit 
condition shall either issue the permit 
revised to satisfy EPA’s objections or 
notify EPA of its intent to deny the 
permit. 

(j) In the event that the Director nei-
ther satisfies EPA’s objections or re-
quirement for a permit condition nor 
denies the permit, the Secretary shall 
process the permit application. 

[53 FR 20776, June 1, 1988; 53 FR 41649, Oct. 24, 
1988]

§ 233.51 Waiver of review. 
(a) The MOA with the Regional Ad-

ministrator shall specify the categories 

of discharge for which EPA will waive 
Federal review of State permit applica-
tions. After program approval, the 
MOA may be modified to reflect any 
additions or deletions of categories of 
discharge for which EPA will waive re-
view. The Regional Administrator shall 
consult with the Corps, FWS, and 
NMFS prior to specifying or modifying 
such categories. 

(b) With the following exceptions, 
any category of discharge is eligible for 
consideration for waiver: 

(1) Draft general permits; 
(2) Discharges with reasonable poten-

tial for affecting endangered or threat-
ened species as determined by FWS; 

(3) Discharges with reasonable poten-
tial for adverse impacts on waters of 
another State; 

(4) Discharges known or suspected to 
contain toxic pollutants in toxic 
amounts (section 101(a)(3) of the Act) 
or hazardous substances in reportable 
quantities (section 311 of the Act); 

(5) Discharges located in proximity of 
a public water supply intake; 

(6) Discharges within critical areas 
established under State or Federal law, 
including but not limited to National 
and State parks, fish and wildlife sanc-
tuaries and refuges, National and his-
torical monuments, wilderness areas 
and preserves, sites identified or pro-
posed under the National Historic Pres-
ervation Act, and components of the 
National Wild and Scenic Rivers Sys-
tem. 

(c) The Regional Administrator re-
tains the right to terminate a waiver 
as to future permit actions at any time 
by sending the Director written notice 
of termination.

§ 233.52 Program reporting. 
(a) The starting date for the annual 

period to be covered by reports shall be 
established in the Memorandum of 
Agreement with the Regional Adminis-
trator (§ 233.13.) 

(b) The Director shall submit to the 
Regional Administrator within 90 days 
after completion of the annual period, 
a draft annual report evaluating the 
State’s administration of its program 
identifying problems the State has en-
countered in the administration of its 
program and recommendations for re-
solving these problems. Items that 
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shall be addressed in the annual report 
include an assessment of the cumu-
lative impacts of the State’s permit 
program on the integrity of the State 
regulated waters; identification of 
areas of particular concern and/or in-
terest within the State; the number 
and nature of individual and general 
permits issued, modified, and denied; 
number of violations identified and 
number and nature of enforcement ac-
tions taken; number of suspected unau-
thorized activities reported and nature 
of action taken; an estimate of extent 
of activities regulated by general per-
mits; and the number of permit appli-
cations received but not yet processed. 

(c) The State shall make the draft 
annual report available for public in-
spection. 

(d) Within 60 days of receipt of the 
draft annual report, the Regional Ad-
ministrator will complete review of the 
draft report and transmit comments, 
questions, and/or requests for addi-
tional evaluation and/or information to 
the Director. 

(e) Within 30 days of receipt of the 
Regional Administrator’s comments, 
the Director will finalize the annual re-
port, incorporating and/or responding 
to the Regional Administrator’s com-
ments, and transmit the final report to 
the Regional Administrator. 

(f) Upon acceptance of the annual re-
port, the Regional Administrator shall 
publish notice of availability of the 
final annual report.

§ 233.53 Withdrawal of program ap-
proval. 

(a) A State with a program approved 
under this part may voluntarily trans-
fer program responsibilities required 
by Federal law to the Secretary by 
taking the following actions, or in such 
other manner as may be agreed upon 
with the Administrator. 

(1) The State shall give the Adminis-
trator and the Secretary 180 days no-
tice of the proposed transfer. The State 
shall also submit a plan for the orderly 
transfer of all relevant program infor-
mation not in the possession of the 
Secretary (such as permits, permit 
files, reports, permit applications) 
which are necessary for the Secretary 
to administer the program. 

(2) Within 60 days of receiving the no-
tice and transfer plan, the Adminis-
trator and the Secretary shall evaluate 
the State’s transfer plan and shall 
identify for the State any additional 
information needed by the Federal gov-
ernment for program administration. 

(3) At least 30 days before the trans-
fer is to occur the Administrator shall 
publish notice of transfer in the FED-
ERAL REGISTER and in a sufficient num-
ber of the largest newspapers in the 
State to provide statewide coverage, 
and shall mail notice to all permit 
holders, permit applicants, other regu-
lated persons and other interested per-
sons on appropriate EPA, Corps and 
State mailing lists. 

(b) The Administrator may withdraw 
program approval when a State pro-
gram no longer complies with the re-
quirements of this part, and the State 
fails to take corrective action. Such 
circumstances include the following: 

(1) When the State’s legal authority 
no longer meets the requirements of 
this part, including: 

(i) Failure of the State to promulgate 
or enact new authorities when nec-
essary; or 

(ii) Action by a State legislature or 
court striking down or limiting State 
authorities. 

(2) When the operation of the State 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to exercise control over 
activities required to be regulated 
under this part, including failure to 
issue permits; 

(ii) Issuance of permits which do not 
conform to the requirements of this 
part; or 

(iii) Failure to comply with the pub-
lic participation requirements of this 
part. 

(3) When the State’s enforcement 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to act on violations of per-
mits or other program requirements; 

(ii) Failure to seek adequate enforce-
ment penalties or to collect adminis-
trative fines when imposed, or to im-
plement alternative enforcement meth-
ods approved by the Administrator; or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 
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