§257.3

waste, and that is not a land applica-
tion unit, surface impoundment, injec-
tion well, or waste pile, as those terms
are defined in this section. A MSWLF
unit also may receive other types of
RCRA Subtitle D wastes, such as com-
mercial solid waste, nonhazardous
sludge, and industrial solid waste. Such
a landfill may be publicly or privately
owned. A MSWLF unit may be a new
MSWLF unit, an existing MSWLF unit
or a lateral expansion. A construction
and demolition landfill that receives
residential lead-based paint waste and
does not receive any other household
waste is not a MSWLF unit.

Open dump means a facility for the
disposal of solid waste which does not
comply with this part.

Practice means the act of disposal of
solid waste.

Residential lead-based paint waste
means waste containing lead-based
paint, which is generated as a result of
activities such as abatement, rehabili-
tation, renovation and remodeling in
homes and other residences. The term
residential lead-based paint waste in-
cludes, but is not limited to, lead-based
paint debris, chips, dust, and sludges.

Sanitary landfill means a facility for
the disposal of solid waste which com-
plies with this part.

Sewage sludge means solid, semi-solid,
or liquid residue generated during the
treatment of domestic sewage in a
treatment works. Sewage sludge in-
cludes, but is not limited to, domestic
septage; scum or solids removed in pri-
mary, secondary, or advanced waste-
water treatment processes; and a mate-
rial derived from sewage sludge. Sew-
age sludge does not include ash gen-
erated during the firing of sewage
sludge in a sewage sludge incinerator
or grit and screenings generated during
preliminary treatment of domestic
sewage in a treatment works.

Sludge means any solid, semisolid, or
liquid waste generated from a munic-
ipal, commercial, or industrial waste-
water treatment plant, water supply
treatment plant, or air pollution con-
trol facility or any other such waste
having similar characteristics and ef-
fect.

Solid waste means any garbage,
refuse, sludge from a waste treatment
plant, water supply treatment plant, or
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air pollution control facility and other
discarded material, including solid, lig-
uid, semisolid, or contained gaseous
material resulting from industrial,
commercial, mining, and agricultural
operations, and from community ac-
tivities, but does not include solid or
dissolved materials in domestic sew-
age, or solid or dissolved material in ir-
rigation return flows or industrial dis-
charges which are point sources subject
to permits under section 402 of the Fed-
eral Water Pollution Control Act, as
amended (86 Stat. 880), or source, spe-
cial nuclear, or byproduct material as
defined by the Atomic Energy Act of
1954, as amended (68 Stat. 923).

State means any of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

Surface impoundment or impoundment
means a facility or part of a facility
that is a natural topographic depres-
sion, human-made excavation, or diked
area formed primarily of earthen mate-
rials (although it may be lined with
human-made materials), that is de-
signed to hold an accumulation of lig-
uid wastes or wastes containing free
liquids and that is not an injection
well. Examples of surface impound-
ments are holding storage, settling,
and aeration pits, ponds, and lagoons.

Waste pile or pile means any non-
containerized accumulation of solid,
nonflowing waste that is used for treat-
ment or storage.

[44 FR 53460, Sept. 13, 1979; 44 FR 58910, Oct.
12, 1979; 56 FR 51016, Oct. 9, 1991; 58 FR 9385,
Feb. 19, 1993; 68 FR 36495, June 18, 2003]

§257.3 Criteria for classification of
solid waste disposal facilities and
practices.

Solid waste disposal facilities or
practices which violate any of the fol-
lowing criteria pose a reasonable prob-
ability of adverse effects on health or
the environment:

§257.3-1 Floodplains.

(a) Facilities or practices in
floodplains shall not restrict the flow
of the base flood, reduce the temporary
water storage capacity of the flood-
plain, or result in washout of solid
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waste, so as to pose a hazard to human
life, wildlife, or land or water re-
sources.

(b) As used in this section:

(1) Based flood means a flood that has
a 1 percent or greater chance of recur-
ring in any year or a flood of a mag-
nitude equalled or exceeded once in 100
years on the average over a signifi-
cantly long period.

(2) Floodplain means the lowland and
relatively flat areas adjoining inland
and coastal waters, including flood-
prone areas of offshore islands, which
are inundated by the base flood.

(3) Washout means the carrying away
of solid waste by waters of the base
flood.

[44 FR 53460, Sept. 13, 1979; 44 FR 54708, Sept.
21, 1979]

§257.3-2 Endangered species.

(a) Facilities or practices shall not
cause or contribute to the taking of
any endangered or threatened species
of plants, fish, or wildlife.

(b) The facility or practice shall not
result in the destruction or adverse
modification of the critical habitat of
endangered or threatened species as
identified in 50 CFR part 17.

(c) As used in this section:

(1) Endangered or threatened species
means any species listed as such pursu-
ant to section 4 of the Endangered Spe-
cies Act.

(2) Destruction or adverse modification
means a direct or indirect alteration of
critical habitat which appreciably di-
minishes the likelihood of the survival
and recovery of threatened or endan-
gered species using that habitat.

(3) Taking means harassing, harming,
pursuing, hunting, wounding, Killing,
trapping, capturing, or collecting or at-
tempting to engage in such conduct.

§257.3-3 Surface water.

(a) For purposes of section 4004(a) of
the Act, a facility shall not cause a dis-
charge of pollutants into waters of the
United States that is in violation of
the requirements of the National Pol-
lutant Discharge Elimination System
(NPDES) under section 402 of the Clean
Water Act, as amended.

(b) For purposes of section 4004(a) of
the Act, a facility shall not cause a dis-
charge of dredged material or fill mate-

§257.3-4

rial to waters of the United States that
is In violation of the requirements
under section 404 of the Clean Water
Act, as amended.

(c) A facility or practice shall not
cause non-point source pollution of wa-
ters of the United States that violates
applicable legal requirements imple-
menting an areawide or Statewide
water quality management plan that
has been approved by the Adminis-
trator under section 208 of the Clean
Water Act, as amended.

(d) Definitions of the terms Discharge
of dredged material, Point source, Pollut-
ant, Waters of the United States, and
Wetlands can be found in the Clean
Water Act, as amended, 33 U.S.C. 1251
et seq., and implementing regulations,
specifically 33 CFR part 323 (42 FR
37122, July 19, 1977).

[44 FR 53460, Sept. 13, 1979, as amended at 46
FR 47052, Sept. 23, 1981]

§257.3-4 Ground water.

(a) A facility or practice shall not
contaminate an underground drinking
water source beyond the solid waste
boundary or beyond an alternative
boundary specified in accordance with
paragraph (b) of this section.

(b)(1) For purposes of section
1008(a)(3) of the Act or section 405(d) of
the CWA, a party charged with open
dumping or a violation of section 405(e)
with respect to sewage sludge that is
not used or disposed through a practice
regulated in 40 CFR part 503 may dem-
onstrate that compliance should be de-
termined at an alternative boundary in
lieu of the solid waste boundary. The
court shall establish an alternative
boundary only if it finds that such a
change would not result in contamina-
tion of ground water which may be
needed or used for human consumption.
This finding shall be based on analysis
and consideration of all of the fol-
lowing factors that are relevant:

(i) The hydrogeological characteris-
tics of the facility and surrounding
land, including any natural attenu-
ation and dilution characteristics of
the aquifer;

(if) The volume and physical and
chemical characteristics of the leach-
ate;
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