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waste, so as to pose a hazard to human 
life, wildlife, or land or water re-
sources. 

(b) As used in this section: 
(1) Based flood means a flood that has 

a 1 percent or greater chance of recur-
ring in any year or a flood of a mag-
nitude equalled or exceeded once in 100 
years on the average over a signifi-
cantly long period. 

(2) Floodplain means the lowland and 
relatively flat areas adjoining inland 
and coastal waters, including flood-
prone areas of offshore islands, which 
are inundated by the base flood. 

(3) Washout means the carrying away 
of solid waste by waters of the base 
flood. 

[44 FR 53460, Sept. 13, 1979; 44 FR 54708, Sept. 
21, 1979]

§ 257.3–2 Endangered species. 
(a) Facilities or practices shall not 

cause or contribute to the taking of 
any endangered or threatened species 
of plants, fish, or wildlife. 

(b) The facility or practice shall not 
result in the destruction or adverse 
modification of the critical habitat of 
endangered or threatened species as 
identified in 50 CFR part 17. 

(c) As used in this section: 
(1) Endangered or threatened species 

means any species listed as such pursu-
ant to section 4 of the Endangered Spe-
cies Act. 

(2) Destruction or adverse modification 
means a direct or indirect alteration of 
critical habitat which appreciably di-
minishes the likelihood of the survival 
and recovery of threatened or endan-
gered species using that habitat. 

(3) Taking means harassing, harming, 
pursuing, hunting, wounding, killing, 
trapping, capturing, or collecting or at-
tempting to engage in such conduct.

§ 257.3–3 Surface water. 
(a) For purposes of section 4004(a) of 

the Act, a facility shall not cause a dis-
charge of pollutants into waters of the 
United States that is in violation of 
the requirements of the National Pol-
lutant Discharge Elimination System 
(NPDES) under section 402 of the Clean 
Water Act, as amended. 

(b) For purposes of section 4004(a) of 
the Act, a facility shall not cause a dis-
charge of dredged material or fill mate-

rial to waters of the United States that 
is in violation of the requirements 
under section 404 of the Clean Water 
Act, as amended. 

(c) A facility or practice shall not 
cause non-point source pollution of wa-
ters of the United States that violates 
applicable legal requirements imple-
menting an areawide or Statewide 
water quality management plan that 
has been approved by the Adminis-
trator under section 208 of the Clean 
Water Act, as amended. 

(d) Definitions of the terms Discharge 
of dredged material, Point source, Pollut-
ant, Waters of the United States, and 
Wetlands can be found in the Clean 
Water Act, as amended, 33 U.S.C. 1251 
et seq., and implementing regulations, 
specifically 33 CFR part 323 (42 FR 
37122, July 19, 1977). 

[44 FR 53460, Sept. 13, 1979, as amended at 46 
FR 47052, Sept. 23, 1981]

§ 257.3–4 Ground water. 

(a) A facility or practice shall not 
contaminate an underground drinking 
water source beyond the solid waste 
boundary or beyond an alternative 
boundary specified in accordance with 
paragraph (b) of this section. 

(b)(1) For purposes of section 
1008(a)(3) of the Act or section 405(d) of 
the CWA, a party charged with open 
dumping or a violation of section 405(e) 
with respect to sewage sludge that is 
not used or disposed through a practice 
regulated in 40 CFR part 503 may dem-
onstrate that compliance should be de-
termined at an alternative boundary in 
lieu of the solid waste boundary. The 
court shall establish an alternative 
boundary only if it finds that such a 
change would not result in contamina-
tion of ground water which may be 
needed or used for human consumption. 
This finding shall be based on analysis 
and consideration of all of the fol-
lowing factors that are relevant: 

(i) The hydrogeological characteris-
tics of the facility and surrounding 
land, including any natural attenu-
ation and dilution characteristics of 
the aquifer; 

(ii) The volume and physical and 
chemical characteristics of the leach-
ate; 
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