§281.38

and these records must be made readily
available when requested by the imple-
menting agency.

[53 FR 43382, Oct. 26, 1988; 53 FR 51274, Dec.
21, 1988; 54 FR 38788, Sept. 20, 1989, as amend-
ed at 55 FR 46025, Oct. 31, 1990]

§281.38 Financial responsibility for
USTs containing hazardous sub-
stances. [Reserved]

§281.39 Lender liability.

(a) A state program that contains a
security interest exemption will be
considered to be no less stringent than,
and as broad in scope as, the federal
program provided that the state’s ex-
emption:

(1) Mirrors the security interest ex-
emption provided for in 40 CFR part
280, subpart I; or

(2) Achieves the same effect as pro-
vided by the following key criteria:

(i) A holder, meaning a person who
maintains indicia of ownership pri-
marily to protect a security interest in
a petroleum UST or UST system or fa-
cility or property on which a petro-
leum UST or UST system is located,
who does not participate in the man-
agement of the UST or UST system as
defined under §280.210 of this chapter,
and who does not engage in petroleum
production, refining, and marketing as
defined under §280.200(b) of this chapter
is not:

(A) An ““owner” of a petroleum UST
or UST system or facility or property
on which a petroleum UST or UST sys-
tem is located for purposes of compli-
ance with the requirements of 40 CFR
part 280; or

(B) An ‘“‘operator’” of a petroleum
UST or UST system for purposes of
compliance with the requirements of 40
CFR part 280, provided the holder is
not in control of or does not have re-
sponsibility for the daily operation of
the UST or UST system.

(ii) [Reserved]

(b) [Reserved]

[60 FR 46715, Sept. 7, 1995]

40 CFR Ch. | (7-1-03 Edition)

Subpart D—Adequate
Enforcement of Compliance

§281.40 Requirements for compliance
monitoring program and authority.

(a) Any authorized representative of
the state engaged in compliance in-
spections, monitoring, and testing
must have authority to obtain by re-
quest any information from an owner
or operator with respect to the UST
system(s) that is necessary to deter-
mine compliance with the regulations.

(b) Any authorized representative of
the state must have authority to re-
quire an owner or operator to conduct
monitoring or testing.

(c) Authorized representatives must
have the authority to enter any site or
premises subject to UST system regu-
lations or in which records relevant to
the operation of the UST system(s) are
kept, and to copy these records, obtain
samples of regulated substances, and
inspect or conduct the monitoring or
testing of UST system(s).

(d) State programs must have proce-
dures for receipt, evaluation, retention,
and investigation of records and re-
ports required of owners or operators
and must provide for enforcement of
failure to submit these records and re-
ports.

(e)(1) State programs must have in-
spection procedures to determine, inde-
pendent of information supplied by reg-
ulated persons, compliance with pro-
gram requirements, and must provide
for enforcement of failure to comply
with the program requirements. States
must maintain a program for system-
atic inspections of facilities subject to
regulations in a manner designed to de-
termine compliance or non-compliance,
to verify accuracy of information sub-
mitted by owners or operators of regu-
lated USTs, and to verify adequacy of
methods used by owners or operators in
developing that information.

(2) When inspections are conducted,
samples taken, or other information
gathered, these procedures must be
conducted in a manner (for example,
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using proper ‘‘chain of custody’ proce-
dures) that will produce evidence ad-
missible in an enforcement proceeding,
or in court.

(f) Public effort in reporting viola-
tions must be encouraged and the state
enforcement agency(ies) must make
available information on reporting pro-
cedures. State programs must main-
tain a program for investigating infor-
mation obtained from the public about
suspected violations of UST program
requirements.

(9) The state program must maintain
the data collected through inspections
and evaluation of records in such a
manner that the implementing agency
can monitor over time the compliance
status of the regulated community.
Any compilation, index, or inventory
of such facilities and activities shall be
made available to EPA upon request.

§281.41 Requirements for enforcement
authority.

(a) Any state agency administering a
program must have the authority to
implement the following remedies for
violations of state program require-
ments:

(1) To restrain immediately and ef-
fectively any person by order or by suit
in state court from engaging in any un-
authorized activity that is endangering
or causing damage to public health or
the environment;

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or
continuing violation of any program
requirement;

(3) To assess or sue to recover in
court civil penalties as follows:

(i) Civil penalties for failure to notify
or for submitting false information
pursuant to tank notification require-
ments must be capable of being as-
sessed up to $5,000 or more per viola-
tion.

(ii) Civil penalties for failure to com-
ply with any state requirements or
standards for existing or new tank sys-
tems must be capable of being assessed
for each instance of violation, up to
$5,000 or more for each tank for each
day of violation. If the violation is con-
tinuous, civil penalties shall be capable
of being assessed up to $5,000 or more
for each day of violation.

§281.43

(b) The burden of proof and degree of
knowledge or intent required under
state law for establishing violations
under paragraph (a)(3) of this section,
must be no greater than the burden of
proof or degree of knowledge or intent
that EPA must provide when it brings
an action under Subtitle | of the Re-
source Conservation and Recovery Act.

(c) A civil penalty assessed, sought,
or agreed upon by the state enforce-
ment agency(ies) under paragraph
(a)(3) of this section must be appro-
priate to the violation.

§281.42 Requirements for public par-
ticipation.

Any state administering a program
must provide for public participation
in the state enforcement process by
providing any one of the following
three options:

(a) Authority that allows interven-
tion analogous to Federal Rule 24(a)(2),
and assurance by the appropriate state
enforcement agency that it will not op-
pose intervention under the state ana-
logue to Rule 24(a)(2) on the ground
that the applicant’s interest is ade-
quately represented by the State.

(b) Authority that allows interven-
tion as of right in any civil action to
obtain the remedies specified in §281.41
by any citizen having an interest that
is or may be adversely affected; or

(c) Assurance by the appropriate
state agency that:

(1) 1t will provide notice and oppor-
tunity for public comment on all pro-
posed settlements of civil enforcement
actions (except where immediate ac-
tion is necessary to adequately protect
human health and the environment);

(2) 1t will investigate and provide re-
sponses to citizen complaints about
violations; and

(3) It will not oppose citizen interven-
tion when permissive intervention is
allowed by statute, rule, or regulation.

§281.43 Sharing of information.

(a) States with approved programs
must furnish EPA, upon request, any
information in state files obtained or
used in the administration of the state
program. This information includes:

(1) Any information submitted to the
state under a claim of confidentiality.
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