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(e) The funding of a response to a dis-
charge from a federally owned, oper-
ated, or supervised facility or vessel is
the responsibility of the owning, oper-
ating, or supervising agency if it is a
responsible party.

(f) The following agencies have funds
available for certain discharge removal
actions:

(1) DOD has two specific sources of
funds that may be applicable to an oil
discharge under appropriate cir-
cumstances. This does not consider
military resources that might be made
available under specific conditions.

(i) Funds required for removal of a
sunken vessel or similar obstruction of
navigation are available to the Corps of
Engineers through Civil Works Appro-
priations, Operations and Maintenance,
General.

(if) USN may conduct salvage oper-
ations contingent on defense oper-
ational commitments, when funded by
the requesting agency. Such funding
may be requested on a direct cite basis.

(2) Pursuant to Title | of the OPA,
the state or states affected by a dis-
charge of oil may act where necessary
to remove such discharge. Pursuant to
33 CFR part 136 states may be reim-
bursed from the OSLTF for the reason-
able costs incurred in such a removal.

Subpart E—Hazardous Substance
Response

SOURCE: 55 FR 8839, Mar. 8, 1990, unless oth-
erwise noted.

§300.400 General.

(a) This subpart establishes methods
and criteria for determining the appro-
priate extent of response authorized by
CERCLA and CWA section 311(c):

(1) When there is a release of a haz-
ardous substance into the environ-
ment; or

(2) When there is a release into the
environment of any pollutant or con-
taminant that may present an immi-
nent and substantial danger to the pub-
lic health or welfare of the United
States.

(b) Limitations on response. Unless the
lead agency determines that a release
constitutes a public health or environ-
mental emergency and no other person
with the authority and capability to

54

40 CFR Ch. | (7-1-03 Edition)

respond will do so in a timely manner,
a removal or remedial action under
section 104 of CERCLA shall not be un-
dertaken in response to a release:

(1) Of a naturally occurring sub-
stance in its unaltered form, or altered
solely through naturally occurring
processes or phenomena, from a loca-
tion where it is naturally found;

(2) From products that are part of
the structure of, and result in exposure
within, residential buildings or busi-
ness or community structures; or

(3) Into public or private drinking
water supplies due to deterioration of
the system through ordinary use.

(¢) Fund-financed action. In deter-
mining the need for and in planning or
undertaking Fund-financed action, the
lead agency shall, to the extent prac-
ticable:

(1) Engage in prompt response;

(2) Provide for state participation in
response actions, as described in sub-
part F of this part;

(3) Conserve Fund monies by encour-
aging private party response;

(4) Be sensitive to local community
concerns;

(5) Consider using treatment tech-
nologies;

(6) Involve the Regional Response
Team (RRT) in both removal and reme-
dial response actions at appropriate de-
cision-making stages;

(7) Encourage the involvement and
sharing of technology by industry and
other experts; and

(8) Encourage the involvement of or-
ganizations to coordinate responsible
party actions, foster site response, and
provide technical advice to the public,
federal and state governments, and in-
dustry.

(d) Entry and access. (1) For purposes
of determining the need for response,
or choosing or taking a response ac-
tion, or otherwise enforcing the provi-
sions of CERCLA, EPA, or the appro-
priate federal agency, and a state or
political subdivision operating pursu-
ant to a contract or cooperative agree-
ment under CERCLA section 104(d)(1),
has the authority to enter any vessel,
facility, establishment or other place,
property, or location described in para-
graph (d)(2) of this section and conduct,
complete, operate, and maintain any
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response actions authorized
CERCLA or these regulations.

(2)(i) Under the authorities described
in paragraph (d)(1) of this section,
EPA, or the appropriate federal agen-
cy, and a state or political subdivision
operating pursuant to a contract or co-
operative agreement under CERCLA
section 104(d)(1), may enter:

(A) Any vessel, facility, establish-
ment, or other place or property where
any hazardous substance or pollutant
or contaminant may be or has been
generated, stored, treated, disposed of,
or transported from;

(B) Any vessel, facility, establish-
ment, or other place or property from
which, or to which, a hazardous sub-
stance or pollutant or contaminant has
been, or may have been, released or
where such release is or may be threat-
ened,

(C) Any vessel, facility, establish-
ment, or other place or property where
entry is necessary to determine the
need for response or the appropriate re-
sponse or to effectuate a response ac-
tion; or

(D) Any vessel, facility, establish-
ment, or other place, property, or loca-
tion adjacent to those vessels, facili-
ties, establishments, places, or prop-
erties described in paragraphs
@)(2)(M)(A), (B), or (C) of this section.

(ii) Once a determination has been
made that there is a reasonable basis
to believe that there has been or may
be a release, EPA, or the appropriate
federal agency, and a state or political
subdivision operating pursuant to a
contract or cooperative agreement
under CERCLA section 104(d)(1), is au-
thorized to enter all vessels, facilities,
establishments, places, properties, or
locations specified in paragraph
(d)(2)(1) of this section, at which the re-
lease is believed to be, and all other
vessels, facilities, establishments,
places, properties, or locations identi-
fied in paragraph (d)(2)(i) of this sec-
tion that are related to the response or
are necessary to enter in responding to
that release.

(3) The lead agency may designate as
its representative solely for the pur-
pose of access, among others, one or
more potentially responsible parties,
including representatives, employees,
agents, and contractors of such parties.

by
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EPA, or the appropriate federal agen-
cy, may exercise the authority con-
tained in section 104(e) of CERCLA to
obtain access for its designated rep-
resentative. A potentially responsible
party may only be designated as a rep-
resentative of the lead agency where
that potentially responsible party has
agreed to conduct response activities
pursuant to an administrative order or
consent decree.

(4)(i) If consent is not granted under
the authorities described in paragraph
(d)(1) of this section, or if consent is
conditioned in any manner, EPA, or
the appropriate federal agency, may
issue an order pursuant to section
104(e)(5) of CERCLA directing compli-
ance with the request for access made
under §300.400(d)(1). EPA or the appro-
priate federal agency may ask the At-
torney General to commence a civil ac-
tion to compel compliance with either
a request for access or an order direct-
ing compliance.

(i) EPA reserves the right to pro-
ceed, where appropriate, under applica-
ble authority other than CERCLA sec-
tion 104(e).

(iii) The administrative order may
direct compliance with a request to
enter or inspect any vessel, facility, es-
tablishment, place, property, or loca-
tion described in paragraph (d)(2) of
this section.

(iv) Each order shall contain:

(A) A determination by EPA, or the
appropriate federal agency, that it is
reasonable to believe that there may be
or has been a release or threat of a re-
lease of a hazardous substance or pol-
lutant or contaminant and a statement
of the facts upon which the determina-
tion is based;

(B) A description, in light of CERCLA
response authorities, of the purpose
and estimated scope and duration of
the entry, including a description of
the specific anticipated activities to be
conducted pursuant to the order;

(C) A provision advising the person
who failed to consent that an officer or
employee of the agency that issued the
order will be available to confer with
respondent prior to effective date of
the order; and

(D) A provision advising the person
who failed to consent that a court may
impose a penalty of up to $25,000 per
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day for unreasonable failure to comply
with the order.

(v) Orders shall be served upon the
person or responsible party who failed
to consent prior to their effective date.
Force shall not be used to compel com-
pliance with an order.

(vi) Orders may not be issued for any
criminal investigations.

(e) Permit requirements. (1) No federal,
state, or local permits are required for
on-site response actions conducted pur-
suant to CERCLA sections 104, 106, 120,
121, or 122. The term on-site means the
areal extent of contamination and all
suitable areas in very close proximity
to the contamination necessary for im-
plementation of the response action.

(2) Permits, if required, shall be ob-
tained for all response activities con-
ducted off-site.

(f) Health assessments. Health assess-
ments shall be performed by ATSDR at
facilities on or proposed to be listed on
the NPL and may be performed at
other releases or facilities in response
to petitions made to ATSDR. Where
available, these health assessments
may be used by the lead agency to as-
sist in determining whether response
actions should be taken and/or to iden-
tify the need for additional studies to
assist in the assessment of potential
human health effects associated with
releases or potential releases of haz-
ardous substances.

(g) ldentification of applicable or rel-
evant and appropriate requirements. (1)
The lead and support agencies shall
identify requirements applicable to the
release or remedial action con-
templated based upon an objective de-
termination of whether the require-
ment specifically addresses a haz-
ardous substance, pollutant, contami-
nant, remedial action, location, or
other circumstance found at a CERCLA
site.

(2) If, based upon paragraph (g)(1) of
this section, it is determined that a re-
quirement is not applicable to a spe-
cific release, the requirement may still
be relevant and appropriate to the cir-
cumstances of the release. In evalu-
ating relevance and appropriateness,
the factors in paragraphs (9)(2)(i)
through (viii) of this section shall be
examined, where pertinent, to deter-
mine whether a requirement addresses
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problems or situations sufficiently
similar to the circumstances of the re-
lease or remedial action contemplated,
and whether the requirement is well-
suited to the site, and therefore is both
relevant and appropriate. The perti-
nence of each of the following factors
will depend, in part, on whether a re-
quirement addresses a chemical, loca-
tion, or action. The following compari-
sons shall be made, where pertinent, to
determine relevance and appropriate-
ness:

(i) The purpose of the requirement
and the purpose of the CERCLA action;

(if) The medium regulated or affected
by the requirement and the medium
contaminated or affected at the
CERCLA site;

(iii) The substances regulated by the
requirement and the substances found
at the CERCLA site;

(iv) The actions or activities regu-
lated by the requirement and the reme-
dial action contemplated at the
CERCLA site;

(v) Any variances, waivers, or exemp-
tions of the requirement and their
availability for the circumstances at
the CERCLA site;

(vi) The type of place regulated and
the type of place affected by the re-
lease or CERCLA action;

(vii) The type and size of structure or
facility regulated and the type and size
of structure or facility affected by the
release or contemplated by the
CERCLA action;

(viii) Any consideration of use or po-
tential use of affected resources in the
requirement and the use or potential
use of the affected resource at the
CERCLA site.

(3) In addition to applicable or rel-
evant and appropriate requirements,
the lead and support agencies may, as
appropriate, identify other advisories,
criteria, or guidance to be considered
for a particular release. The ‘“‘to be
considered’” (TBC) category consists of
advisories, criteria, or guidance that
were developed by EPA, other federal
agencies, or states that may be useful
in developing CERCLA remedies.

(4) Only those state standards that
are promulgated, are identified by the
state in a timely manner, and are more
stringent than federal requirements
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may be applicable or relevant and ap-
propriate. For purposes of identifica-
tion and notification of promulgated
state standards, the term promulgated
means that the standards are of gen-
eral applicability and are legally en-
forceable.

(5) The lead agency and support agen-
cy shall identify their specific require-
ments that are applicable or relevant
and appropriate for a particular site.
These agencies shall notify each other,
in a timely manner as described in
§300.515(d), of the requirements they
have determined to be applicable or
relevant and appropriate. When identi-
fying a requirement as an ARAR, the
lead agency and support agency shall
include a citation to the statute or reg-
ulation from which the requirement is
derived.

(6) Notification of ARARs shall be ac-
cording to procedures and timeframes
specified in §300.515 (d)(2) and (h)(2).

(h) Oversight. The lead agency may
provide oversight for actions taken by
potentially responsible parties to en-
sure that a response is conducted con-
sistent with this part. The lead agency
may also monitor the actions of third
parties preauthorized under subpart H
of this part. EPA will provide oversight
when the response is pursuant to an
EPA order or federal consent decree.

(i) Other. (1) This subpart does not es-
tablish any preconditions to enforce-
ment action by either the federal or
state governments to compel response
actions by potentially responsible par-
ties.

(2) While much of this subpart is ori-
ented toward federally funded response
actions, this subpart may be used as
guidance concerning methods and cri-
teria for response actions by other par-
ties under other funding mechanisms.
Except as provided in subpart H of this
part, nothing in this part is intended to
limit the rights of any person to seek
recovery of response costs from respon-
sible parties pursuant to CERCLA sec-
tion 107.

(3) Activities by the federal and state
governments in implementing this sub-
part are discretionary governmental
functions. This subpart does not create
in any private party a right to federal
response or enforcement action. This
subpart does not create any duty of the
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federal government to take any re-
sponse action at any particular time.

[55 FR 8839, Mar. 8, 1990, as amended at 59 FR
47447, Sept. 15, 1994]

§300.405 Discovery or notification.

(@) A release may be discovered
through:

(1) A report submitted in accordance
with section 103(a) of CERCLA, i.e., re-
portable quantities codified at 40 CFR
part 302;

(2) A report submitted to EPA in ac-
cordance with section 103(c) of
CERCLA,;

(3) Investigation by government au-
thorities conducted in accordance with
section 104(e) of CERCLA or other stat-
utory authority;

(4) Notification of a release by a fed-
eral or state permit holder when re-
quired by its permit;

(5) Inventory or survey efforts or ran-
dom or incidental observation reported
by government agencies or the public;

(6) Submission of a citizen petition to
EPA or the appropriate federal facility
requesting a preliminary assessment,
in accordance with section 105(d) of
CERCLA,;

(7) A report submitted in accordance
with section 311(b)(5) of the CWA; and

(8) Other sources.

(b) Any person in charge of a vessel
or a facility shall report releases as de-
scribed in paragraph (a)(1) of this sec-
tion to the National Response Center
(NRC). If direct reporting to the NRC is
not practicable, reports may be made
to the United States Coast Guard
(USCG) on-scene coordinator (OSC) for
the geographic area where the release
occurs. The EPA predesignated OSC
may also be contacted through the re-
gional 24-hour emergency response
telephone number. AIll such reports
shall be promptly relayed to the NRC.
If it is not possible to notify the NRC
or predesignated OSC immediately, re-
ports may be made immediately to the
nearest USCG unit. In any event, such
person in charge of the vessel or facil-
ity shall notify the NRC as soon as pos-
sible.

(c) All other reports of releases de-
scribed under paragraph (a) of this sec-
tion, except releases reported under
paragraphs (a)(2) and (6) of this section,



