Environmental Protection Agency

(3) The proposed work plan complies
with the requirements of §35.107; and

(4) The achievement of the proposed
work plan is feasible, considering such
factors as the applicant’s existing cir-
cumstances, past performance, pro-
gram authority, organization, re-
sources, and procedures.

(b) If the Regional Administrator
finds the application does not satisfy
the criteria in paragraph (a) of this sec-
tion, the Regional Administrator may
either:

(1) Conditionally approve the applica-
tion if only minor changes are re-
quired, with grant conditions necessary
to ensure compliance with the criteria,
or

(2) Disapprove the application in
writing.

§35.112 Factors considered in deter-
mining award amount.

(a) After approving an application
under §35.111, the Regional Adminis-
trator will consider such factors as the
applicant’s allotment, the extent to
which the proposed work plan is con-
sistent with EPA guidance and mutu-
ally agreed upon priorities, and the an-
ticipated cost of the work plan relative
to the proposed work plan components,
to determine the amount of funds to be
awarded.

(b) If the Regional Administrator
finds the requested level of funding is
not justified or the work plan does not
comply with the requirements of
§35.107, the Regional Administrator
will attempt to negotiate a resolution
of the issues with the applicant before
determining the award amount. The
Regional Administrator may determine
that the award amount will be less
than the amount allotted or requested.

§35.113 Reimbursement for pre-award
costs.

(a) Notwithstanding the require-
ments of 40 CFR 31.23(a) and OMB cost
principles, EPA may reimburse recipi-
ents for pre-award costs incurred from
the beginning of the funding period es-
tablished in the grant agreement if
such costs would have been allowable if
incurred after the award and the recipi-
ents submitted complete grant applica-
tions before the beginning of the budg-

§35.114

et period. Such costs must be identified
in the grant application EPA approves.

(b) The applicant incurs pre-award
costs at its own risk. EPA is under no
obligation to reimburse such costs un-
less they are included in an approved
grant award.

POST-AWARD REQUIREMENTS

§35.114 Amendments
changes.

The provisions of 40 CFR 31.30 do not
apply to environmental program grants
awarded under this subpart. The fol-
lowing provisions govern amendments
and other changes to grant work plans
and budgets after the work plan is ne-
gotiated and a grant awarded.

(a) Changes requiring prior approval.
Recipients may make significant
changes in work plan commitments
only after obtaining the Regional Ad-
ministrator’s prior written approval.
EPA, in consultation with the recipi-
ent, will document these revisions in-
cluding budgeted amounts associated
with the revisions.

(b) Changes requiring approval. Recipi-
ents must request, in writing, grant
amendments for changes requiring in-
creases in environmental program
grant amounts and extensions of the
funding period. Recipients may begin
implementing a change before the
amendment has been approved by EPA,
but do so at their own risk. If EPA ap-
proves the change, EPA will issue a
grant amendment. EPA will notify the
recipient in writing if the change is
disapproved.

(c) Changes not requiring approval.
Other than those situations described
in paragraphs (a) and (b) of this sec-
tion, recipients do not need to obtain
approval for changes, including
changes in grant work plans, budgets,
or other components of grant agree-
ments, unless the Regional Adminis-
trator determines approval require-
ments should be imposed on a specific
recipient for a specified period of time.

(d) OMB cost principles. The Regional
Administrator may waive in writing
approval requirements for specific re-
cipients and costs contained in OMB
cost principles.

(e) Changes in consolidated grants. Re-
cipients of consolidated grants under

and other
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§35.115

§35.109 may not transfer funds among
environmental programs.

(f) Subgrants. Subgrantees must re-
quest required approvals in writing
from the recipient and the recipient
shall approve or disapprove the request
in writing. A recipient will not approve
any work plan or budget revision which
is inconsistent with the purpose or
terms and conditions of the federal
grant to the recipient. If the revision
requested by the subgrantee would re-
sult in a significant change to the re-
cipient’s approved grant which requires
EPA approval, the recipient will obtain
EPA’s approval before approving the
subgrantee’s request.

§35.115

(a) Joint evaluation process. The appli-
cant and the Regional Administrator
will develop a process for jointly evalu-
ating and reporting progress and ac-
complishments under the work plan. A
description of the evaluation process
and a reporting schedule must be in-
cluded in the work plan (see
§35.107(b)(2)(iv)). The schedule must re-
quire the recipient to report at least
annually and must satisfy the require-
ments for progress reporting under 40
CFR 31.40(b).

(b) Elements of the evaluation process.
The evaluation process must provide
for:

(1) A discussion of accomplishments
as measured against work plan com-
mitments;

(2) A discussion of the cumulative ef-
fectiveness of the work performed
under all work plan components;

(3) A discussion of existing and po-
tential problem areas; and

(4) Suggestions for improvement, in-
cluding, where feasible, schedules for
making improvements.

(c) Resolution of issues. If the joint
evaluation reveals that the recipient
has not made sufficient progress under
the work plan, the Regional Adminis-
trator and the recipient will negotiate
a resolution that addresses the issues.
If the issues cannot be resolved
through negotiation, the Regional Ad-
ministrator may take appropriate
measures under 40 CFR 31.43. The re-
cipient may request review of the Re-
gional Administrator’s decision under
the dispute processes in 40 CFR 31.70.

Evaluation of performance.

40 CFR Ch. | (7-1-03 Edition)

(d) Evaluation reports. The Regional
Administrator will ensure that the re-
quired evaluations are performed ac-
cording to the negotiated schedule and
that copies of evaluation reports are
placed in the official files and provided
to the recipient.

§35.116 Direct implementation.

If funds remain in a State’s allot-
ment for an environmental program
grant either after grants for that envi-
ronmental program have been made or
because no grant was made, the Re-
gional Administrator may, subject to
any limitations contained in appropria-
tion acts, use all or part of the funds to
support a federal program required by
law in the State in the absence of an
acceptable State program.

§35.117

If funds for an environmental pro-
gram grant remain in a State’s allot-
ment either after an initial environ-
mental program grant has been made
or because no grant was made, and the
Regional Administrator does not use
the funds under §35.116 of this subpart,
the Regional Administrator may award
the funds to any eligible recipient in
the region, including the same State or
an Indian Tribe or Tribal consortium,
for the same environmental program or
for a Performance Partnership Grant,
subject to any limitations in appro-
priation acts.

Unused funds.

§35.118 Unexpended balances.

Subject to any relevant provisions of
law, if a recipient’s Financial Status
Report shows unexpended balances, the
Regional Administrator will deobligate
the unexpended balances and make
them available, to either the same re-
cipient in the same region or other eli-
gible recipients, including Indian
Tribes and Tribal Consortia, for envi-
ronmental program grants.

PERFORMANCE PARTNERSHIP GRANTS

§35.130 Purpose of Performance Part-
nership Grants.

(a) Purpose of section. Sections 35.130
through 35.138 govern Performance
Partnership Grants to States and
interstate agencies authorized in the
Omnibus Consolidated Rescissions and
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