
424

40 CFR Ch. I (7–1–03 Edition)§ 35.136

requirements of paragraph (c) of this 
section, to fund any activity that is el-
igible for funding under at least one of 
the environmental programs from 
which funds are combined into the 
grant. 

(b) A recipient may also use a Per-
formance Partnership Grant to fund 
multi-media activities that are eligible 
in accordance with paragraph (a) of 
this section and have been agreed to by 
the Regional Administrator. Such ac-
tivities may include multi-media per-
mitting and enforcement and pollution 
prevention, ecosystem management, 
community-based environmental pro-
tection, and other innovative ap-
proaches. 

(c) A recipient may not use a Per-
formance Partnership Grant to fund 
activities eligible only under a specific 
environmental program grant unless 
some or all of the recipient’s allotted 
funds for that program have been in-
cluded in the Performance Partnership 
Grant.

§ 35.136 Cost share requirements. 
(a) An applicant for a Performance 

Partnership Grant must provide a non-
federal cost share that is not less than 
the sum of the minimum non-federal 
cost share required under each of the 
environmental programs that are com-
bined in the Performance Partnership 
Grant. Cost share requirements for the 
individual environmental programs are 
described in §§ 35.140 to 35.418. 

(b) When an environmental program 
included in the Performance Partner-
ship Grant has both a matching and 
maintenance of effort requirement, the 
greater of the two amounts will be used 
to calculate the minimum cost share 
attributed to that environmental pro-
gram.

§ 35.137 Application requirements. 
(a) An application for a Performance 

Partnership Grant must contain: 
(1) A list of the environmental pro-

grams and the amount of funds from 
each program to be combined in the 
Performance Partnership Grant; 

(2) A consolidated budget; 
(3) A consolidated work plan that ad-

dresses each program being combined 
in the grant and that meets the re-
quirements of § 35.107; and, 

(4) A rationale, commensurate with 
the extent of any programmatic flexi-
bility (i.e., increased effort in some 
programs and decreased effort in oth-
ers) indicated in the work plan, that 
explains the basis for the applicant’s 
priorities, the expected environmental 
or other benefits to be achieved, and 
the anticipated impact on any environ-
mental programs or program areas pro-
posed for reduced effort. 

(b) The applicant and the Regional 
Administrator will negotiate regarding 
the information necessary to support 
the rationale for programmatic flexi-
bility required in paragraph (a)(4) of 
this section. The rationale may be sup-
ported by information from a variety 
of sources, including a Performance 
Partnership Agreement or comparable 
negotiated document, the evaluation 
report required in § 35.125, and other en-
vironmental and programmatic data 
sources. 

(c) A State agency seeking pro-
grammatic flexibility is encouraged to 
include a description of efforts to in-
volve the public in developing the 
State agency’s priorities.

§ 35.138 Competitive grants. 

(a) Some environmental program 
grants are awarded through a competi-
tive process. An applicant and the Re-
gional Administrator may agree to add 
funds available for a competitive grant 
to a Performance Partnership Grant. If 
this is done, the work plan commit-
ments that would have been included 
in the competitive grant must be in-
cluded in the Performance Partnership 
Grant work plan. After the funds have 
been added to the Performance Part-
nership Grant, the recipient does not 
need to account for these funds in ac-
cordance with the funds’ original envi-
ronmental program source. 

(b) If the projected completion date 
for competitive grant work plan com-
mitments added to a Performance 
Partnership Grant is after the end of 
the Performance Partnership Grant 
funding period, the Regional Adminis-
trator and the applicant will agree in 
writing as to how the work plan com-
mitments will be carried over into fu-
ture work plans.
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AIR POLLUTION CONTROL (SECTION 105)

§ 35.140 Purpose. 
(a) Purpose of section. Sections 35.140 

through 35.148 govern Air Pollution 
Control Grants to State, local, inter-
state, or intermunicipal air pollution 
control agencies (as defined in section 
302(b) of the Clean Air Act) authorized 
under section 105 of the Act. 

(b) Purpose of program. Air Pollution 
Control Grants are awarded to admin-
ister programs that prevent and con-
trol air pollution or implement na-
tional ambient air quality standards. 

(c) Program regulations. Refer to 40 
CFR parts 49, 50, 51, 52, 58, 60, 61, 62, and 
81 for associated program regulations.

§ 35.141 Definitions. 
In addition to the definitions in 

§ 35.102, the following definitions apply 
to the Clean Air Act’s section 105 grant 
program: 

Implementing means any activity re-
lated to planning, developing, estab-
lishing, carrying-out, improving, or 
maintaining programs for the preven-
tion and control of air pollution or im-
plementation of national primary and 
secondary ambient air quality stand-
ards. 

Nonrecurrent expenditures are those 
expenditures which are shown by the 
recipient to be of a nonrepetitive, un-
usual, or singular nature that would 
not reasonably be expected to recur in 
the foreseeable future. Costs cat-
egorized as nonrecurrent must be ap-
proved in the grant agreement or an 
amendment thereto. 

Recurrent expenditures are those ex-
penses associated with the activities of 
a continuing environmental program. 
All expenditures are considered recur-
rent unless justified by the applicant 
as nonrecurrent and approved as such 
in the grant award or an amendment 
thereto.

§ 35.143 Allotment. 
(a) The Administrator allots air pol-

lution control funds under section 105 
of the Clean Air Act based on a number 
of factors, including: 

(1) Population; 
(2) The extent of actual or potential 

air pollution problems; and 
(3) The financial need of each agency. 

(b) The Regional Administrator shall 
allot to a State not less than one-half 
of one percent nor more than 10 per-
cent of the annual section 105 grant ap-
propriation. 

(c) The Administrator may award 
funds on a competitive basis.

§ 35.145 Maximum federal share. 
(a) The Regional Administrator may 

provide air pollution control agencies, 
as defined in section 302(b) of the Clean 
Air Act, up to three-fifths of the ap-
proved costs of implementing programs 
for the prevention and control of air 
pollution or implementing national 
primary and secondary ambient air 
quality standards. 

(b) Revenue collected pursuant to a 
State’s Title V operating permit pro-
gram may not be used to meet the cost 
share requirements of section 105.

§ 35.146 Maintenance of effort. 
(a) To receive funds under section 

105, an agency must expend annually, 
for recurrent section 105 program ex-
penditures, an amount of non-federal 
funds at least equal to such expendi-
tures during the preceding fiscal year. 

(b) In order to award grants in a 
timely manner each fiscal year, the Re-
gional Administrator shall compare an 
agency’s proposed expenditure level, as 
detailed in the agency’s grant applica-
tion, to that agency’s expenditure level 
in the second preceding fiscal year. 
When expenditure data for the pre-
ceding fiscal year is complete, the Re-
gional Administrator shall use this in-
formation to determine the agency’s 
compliance with its maintenance of ef-
fort requirement. 

(c) If the expenditure data for the 
preceding fiscal year shows that an 
agency did not meet the requirements 
of § 35.146, the Regional Administrator 
will take action to recover the grant 
funds for the year in which the agency 
did not maintain its level of effort. 

(d) The Regional Administrator may 
grant an exception to § 35.146(a) if, after 
notice and opportunity for a public 
hearing, the Regional Administrator 
determines that a reduction in expendi-
ture is attributable to a non-selective 
reduction of the programs of all execu-
tive branch agencies of the applicable 
unit of government. 
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